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1 
PRELIMINARY STATEMENT OF FAC1 
This is an appeal from a judgment on a decision entered 
F the 30th day of October, 1975 in the United Stites District Court 
for the Western District of New York, in the case of THOMAS W. EGGERT 
: v THE NORFOLK §& WESTERN RAILWAY COMPANY and the ERIE LACKAWANNA 
RAILWAY COMPANY, Civil 1973-370. The appellant is appealing a 
decision of the HON. JUDGE JOHN T. ELFVIN, in which Judge Elfvin 
granted defendant's motion for a directed verdict made at the close 
of Plaintiff's case. 

Judge Elfvin dismissed Plaintiff's cause of action alleging 
that the Defendant violated the Federal Emplover's Liability Act on 
the grounds that the Plaintiff had failed to show any negligence. 

At Page 226 of the trial record, lines 14-25* Judge Elfvin did state, 

"At the conclusion of the Plaintiff's case, 
I was at that time bothered a bit about the 
aspect of a chair, whether or not there was 
any negligence there, but I[ finally came to 
the conclusion in my own mind that there was 
nothing upon which the jury could determine 
that there was any negligence in that aspect. 

i Consequently, even under the Federal Employer's 

; Liability Act, which allows a verdict if there 
is some negligence, there hadn't been a showing 
of any. So that we have called off the jury, 
and they are @isposed of." 

It is from this usurpatation of the jury's basic role, to 
determine questions of fact as they relate to negligence ina 
Federai Employer's Liability Case, that the appellant is appealing 
to the Second Circuit, for a reversal of the decision of the district 
court. Appellant will also develop other basic errors committed by 

i the trial judge which necessitates a reversal of the directed verdict 
d in favor of Defendant, and a retrial of the issues herein, before a 

: jury. 

; > 
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/ *Note all references 4re to original pages and lines of trial record 


reproduced in Appendi>. A. 


BP rit 


fhe Appellant, THOMAS W. EGGERT, an engineer on thi 


.) 


Erie Lackawanna Railroad was injured on the 22nd day of June, 


1971, while making a Switching movement. 

Ir. Eggert reported to work on the 2lst day of June, 

1971 at 10:30 p.m. as an engineer on a Yard job, at Halstead 
\venue, Buffalo, New York. Mr. Eggert was a promoted engineer with 
approximately seventeen years senority, but on that nigut assumed 
the position of fir 1d allowed his fireman, Mr. Kendall to 
operate the engine. The ground crew an extra crew was performing 


a switching movement in the yard when Mr. Eggert sustained an injury. 


>. 7? 


At approximately 30 a.m. on the 22nd day of June, 1971, 
Mr. Kendall, while operating Norfolk § Western Engine 2500 informed 
Mr. Eggert that the ground crew was out of sight and asked him if he 
could see them. Mr. Kendall was concerned because if the crew is out 
of sight he must stop the engine. Mr. Eggert was seated in the front 
seat of the engine on the fireman's side at this time. Ordinarilly, 
Mr. Eggert would have been seated in the rear seat because of the 
direction they were moving, but because the front seat was defective 
and would not turn thereby leaving no leg room between the front seat 
and rear seat, Mr. Eggert was forced to sit in the front seat. At 
the time of the accident, Mr. Eggert was in the process of moving 
from the front seat to the back seat, because the front seat would 
not turn, when the slack ran in, knocked him off balance and threw 
him back into the defective seat. After Mr. Eggert was knocked back 
into the defective seat, he glanced off it and into the wall, and 
from there fell to the floor of the engine striking his knee on an 


unguarded brake valve. As a result of the accident, Mr. Eggert 


suffered a traumatic injury to his knee, which eventually required 


Surgery. Mr. Eggert initially missed approximately six months of 


work from June 22, 1971 until early January of 1972. Mr. Eggert 


then worked until June of 1972, at which time, he was hospitalized 
on June 15, 1972 and operated on for a torn Cartlidge and other 
injuries to the left knee. Mr. Eggert was then forced to remain 
out of work for approximately six more months. He returned to 
work on January 4, 1973 and worked up until the time of trial. 
During the years, 1973, 1974 and 1975, Mr. Eggert did experience 
occasional days off due to his disability. It has been diagnosed by 
his physician, Dr. Godfrey, that Mr. Eggert has a partial permanent 
disability of his left knee. Dr. Godfrey also stated at trial, in 
answer to whether or not Mr. Eggert's injury was Caused by or related 
to his accicent of June 22, 1971, he stated, 

"The fall that he sustained was a competent 

producing cause of the fissuing or the tear 

that was found in the meniscus at a later 

date, based on his descrintion to me of the 

fall and the findings." (Page 86, LL 18-23) 

After Plaintiff had presented his case which included 
testimony of the Plaintiff, Mr. Eggert, the reading of the deposition 
of the fireman, Mr. Kendall and the testimony of the treating physician, 
Dr. Godfrey, the Defendant's attorney moved for a directed verdict. 
The court granted the Defendant's motion even though the Defendant 
offered no proof to rebut Plaintiff's prima facie case, and even 
though the court knew as it will be shown in this brief, that the 
Plaintiff had indeed presented factual issues as to Defendant's 
negligence, which facts were proper issues for the jury to decide 


in an F.E.L.A. case. 
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POINT I 


THE DISTRICT COURT COMMITTED REVERSIBLE ERROK IN DiSMISSING TH 


PLAINTIFF'S CASE AT THE CLOSE OF HIS PROOF, BECAUSE THE PLAINTIF! 


HAD RAISED SUBSTANTIAL ISSUES OF FACT AS TO THE DEFENDANTS * 


NEGLIGENCE UNDER THE FEDERAL EMPLOYER'S LTABILITY ACT, WHICH, AS 
A MATTER OF LAW, AND LEGISLATIVE INTENT, ARE TO BE DETERMINED BY 


A. JURY AND - NOT THE COURT. 


The District Court in the case at bar, usurped the basic 
function of the jury, and in so doing, deprived Plaintiff of one ot 
his mogt fundamental rights under the American legal system and 

if 
the Federal Employer's Liability Act, i.e., the right to trial by 
jury. If Plaintiff would have desired to have the essential factual 
allegations of his case decided by the Defendants’ attorney, and 
the Judge, prior to submission to a jury, he would have not written 
on his complaint, "Plaintiff demands trial by jury." A reading >t 
the trial record which will be developed in point two of this briet, 
will reveal how the Defendants' attorney, an experienced F.E.L.A. 
Lawyer convinced the District Court Judge who is relatively new to 
F.E.L.A. litigation to usurp the role of the jury, and decide the 
crucial issues of fact, as to Defendants negligence without submitting 
them to a jury. 

The courts have held time and time again that there can be 
no doubt that an injured railroad employee making a claim under the 
Federal Employer's Liability Act, is to be accorded the right, where 
he requests it, to present issues of fact, concerning the railroads 
negligence and its relation to his injuries, to the jury. The courts, 
both State and Federal, have been unanimous in support of the injured 
railroad employees legal right to trial by jury. A review of the 
leading cases, both stite and federal, will reveal the tenacity with 


which the judiciary has protected this right and unhesistantly re- 


versed judges who have usurped it. In the leading case of ROGERS v. 


MISSOURI PACIFIC RAILROAD COMPANY, 352 U.S. S00 (1957),the ipreme 
Court of the United States, Justice Brennan, writing for the majority, 
commenting on the sufficiency of evidence under the F.E.L.A. stated, 


“Under this statute the test of a jury case is 
Simply whether the proofs justify with reason 
the conclusion that employer negligence played 
any part, even the slightest in producing the 


injury or death for which damages are sought. 
t does not matter that, from the evidence 
the jury may also, with reason, or grounds of 
probability, attribute the result to other 
causes, including the employee's contributory 
negligence." (352 U.S. at 500) (Our emphasis) 


Thus, according to the Roger's rule, the factual question: 
to be answered by a jury in a F.E.L.A. action, is whether or not 
the Railroad's negligence played even the Slightest part in the 


injuries sustained by a plaintiff employee. The United States 


Court of Appeals for the Fourth Circuit, in the case of PHILLIPS V. 


CHESAPEAKE AND OHIO RAILWAY COMPANY, 475 F 2d 22, (1973) commenting 
on the Roger's Rule at 475 F 2d 24 stated, 


"The Supreme Court has restricted the power 
of a trial judg- to withdraw a negligence 
issue under the Act from the jury." 


The court, at 475 F 2d 24 speaking through Justice Butzuer, 
in so ruling, cited that part of the Rogers case, which stated, 


"Judicial appraisal of the proofs to determine 

“nether a jury question is presented is narrowly 

limited to the single inquiry whether, with reason, 

the conclusion may be drawn that negligence of the 
employer played any part at ail in the injury or death. 
Judges are to fix their sights primarily to make that 
appraisal and, if that test is met, are bound to find 

that a case for jury is made out whether or not the 
evidence allows the jury a choice of other probabilities." 
(3352 U.S. $06) 


following this stanuard he Fourth Circuit ruled 


that because the evidei.ce presented by Phillips presented factual 
is Sue for determination by the Jury, as to whether the Railroad 
provided adequate training and as to whether the Railroad promulgated 


ind enforced safety rules, that therefore, the district court's 


refusal to submit these issues of negligence to the jury. was judicial 


error and a new trial was in order. (475 F2d 23 at 24) 
The Phillips case is very similar to the case at bar in that 
the railroad raised points of contlicting evidence and the question of 


Plaintiff's credibility. However, the Fourth Circuit stated at 


"The evidence conflicted on many of the points, 
and the railroad raised this about the redibility 
of Phillips testimony. But since fairminded m may 
differ over the evidence and the inferances that 
could be justifiably drawn from it, the issue of 
negligence under the Federal] Employer' $s Liability 
Act, should have been submitted to the jury. 

"To de eprive (railroad) workers of the benefit 

of a jury trial in close or doubtful cases is 

to take 3 away a { toed Ty portion. of the ‘Telief which 
congress atforde then. y V CENTRAL VERMONT 
RY. SI9 U.S. 350, 354 63 S.Ct. 1062, 1064, 87 LEd. 
1744 (1943)."— (our emphasis) 


It is interesting to no's that the District Court Judge 


in the case at bar initially rec ognized precisely these same issues 
of credibility, (p. 2u9 11 15-21 and P. 217 1 25) and negligence 
(Pp. 213 114-25, 214 1-8§11, 215 11 2-14) as factual determinations 
for the jury. However, he then allowed defendant's counsel to con- 
vince him otherwise and 


came to the conclusion in his own mind thac there 
was nothing upon which the Jury could determine that 
there was any negligence in that aspect."(p. 226 

ll 17-20) 


Although defense counsel presented no « } evidence 
rebutting Plaintiff's cluim, and at most, rai ed questions of 
Pla atiff's credibi ity thr th cross examination, the District 
Court judge felt it was within his province to take case from 
the jury and decide it in favor of Defendant. By doing the 
District Court Judge implied that any question of fact as to 
negiigence or as to credibility, was properly determinaple by 


him and not the jury. This is not the law. (cite McBride v. Toledo 


Terminal — Railroad, 354, U.S. 517, Margevich v Chicago & Northwestern 


Railroad, 3: -S. 861. 

direct testimony of Plaintiff aises substantial factual 
questions as to the Defendants' negligence, law were properly 
Submittable to a jury. 


At wage 54 5-16 the Plaintiff testified about the facts 
leading up to the accident, 


"A. Well, Mr. Kendall, (the fireman) asked me if 1 
could see anyone on my side, and I was Sitting in 

a seat that was cocked, the back rest the whole 
seat was cocked to the side, and Mr. Kendall is over 
there in the cab, and so I turned to him to ask him 
what he wanted, and he said again he said, 'Can 
you see anyone « your side?' And | couldn’ get 
around because i.e seat was cocked, it wouTdn" 

move, So IT started to get _up to get out of tht. 


seat to go into the rear seat so I could sit in 
that seat side saddle and watch the signal from 


him and Co municate to him face to face. (our 
emphasis) 


At page 55 11 5-25, the Plaintiff again described the 
facts concerning the accident, 


"Q. Do you know in what manner this engine was 
Slowed down? 
He was throttling down. I could hear the engine 
throttling down, 
And can you tell the jury what happened next? 


A. As I was trying to get up to change from this 
seat to go into the other seat, I was knocked 
off balance, and first I went back against the 
seat, and I tried to catch myself with the seat 
but I couldn't hold on, and I went from there 
into the wall, and from there I went down onto 
the brake valve, wh ch I hit my left knee with 
and down in a pile on the floor. 


Did you say anything to Mr. Kendall] at this time? 


Yes, I think he said to me, 'what happened?’ and 
I said, ‘I hurt myself, I hurt my knee.' 


Now, Mr. Eggert, can you tell me, do you know 
what caused you to lose your balance or whatever 
you did to strike the wall? 


A. It was a slack action. 
Q. What is that‘? 


A. That is the action of the cars coming in or out 


and Mr. Eggert's answer continued at p. 56 11, 1-5 


This case in, coming in, the slack between the 
drawheads or the couplers of each car, there is 
some slack and when these come in and ycu have 
a number of cars, as they come in you get the 
force of the whole slack action." 


Concerning the seat which Plaintiff testified was defective, 


thereby causing him to sit in the front seat rather than the back, 


which the railroad offered no evidence to controvert, Plaintiff stated 
ut page 100, 11 10 to 16, 
"Q. Mr. Eggert, can you tell me the position of the 
front seat in that Norfolk §& Western engine as 
it wes on the night of June 21, 1971? 
A. Well, it was about eight to ten inches off center. 
Q. Can you tell me what you mean by "off center"? 
A. It was turned to the left." 
And further, at page 101, 11 25: 


"Q. Mr. Eggert, did you attempt to sit in the rear 
seat? 


A. Yes, I did." 
And at page 102 11 1-7: 
"Q. And were you able to sit in the rear seat? 
A. I was able to sit in it but I had no leg room. 


Q. Okay, When you say you usually sit in this rear 
seat, what do you do to make leg room, if anything? 


I turn the seat around. 
Which seat is this? 
The front seat." 

page 102, 11 12-19: 


Okay. And have you been able to turn these seats 
around in the past? 


Yes. 


And how do these seats operate when you turn them 
around? 


They swivel. 
Q. What do you do to make it swivel? 
A. Juct tu >. it, take a hold of it and turn it." 
And at payge 1 _, sine 25: 
"Q. Did you attempt to turn this front seat in 
and at page 103, 11 1-6: 
the Norfolk §& Western 2500 engine. 
Yes. 
What happened when you made your attempt to turn it? 


It wouldn't turn. 


Q. Which seat did you eventually sit in that evening? 


A. The front seat. 
The reasonable infriances that a jury could draw from Mr. 


Eggert's testimony are: (1) That he went to work on June 22, 1971; 
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(2) That he was working on Norfolk § Western Railroad engine 2500, 
which at that time had a defective front seat that would not turn; 


(3) that because of the defective seat, Mr. Eggert was forced to 


Sit in the front seat rather than the back seat; (4) that at approxi- 


mately 2:30 a.m., the ground crew went out of sight while a switching 
move was being made; (5S) that Mr. Kendall working as engineer asked 
Mr. Eggert if he could see the ground crew; (6) that because the seat 
Mr. Eggert was sitting in would not turn, he had to get up to look 
out; (7) that as he was getting up, the slack ran in with some force; 
(8) That the force jolted him and threw him backward into the cocked 
seat, (9) that Mr. “ggert then bounced off the seat into the wall of 
the engine and fell to the floor striking his knee on the unguarded 
brake velve. The above factual situation testified to by Mr. Lyegert 
is entirely believable. The railroad offered no direct testimony to 
rebute Plaintiff's testimony and indeed merely raised factual questions 
of credibility through cross examination. The court by resolving the 
factual issues as to the alleged negligence on the part of the railroad 
in providing an engine with a defective seat,in Causing the slack to 
run in at a jolting speed and in providing Plaintiff with an engine 
with an unguarded brake valve; and by deciding the issue of credibility 
as to the Plaintiff's version of the accident without requiring the 
Defendant to put in proof or without letting the factual issues go 
to a jury thereby excceded its role and effectively denied Plaintiff 
his legal right to trial by jury. 

Although the court felt that the question of the defective 
seat was the only issue in the case, the Plaintiff did raise the 


additional issues in the pleadings and evidence at trial of a jolting 


11 


slack action and an unguarded brake valve, which also could have 
contributed in some way, no matter how Slight, to the Plaintiff's 
injuries. It does not matter that the District Court Judge felt 


that conflicting infriances from the set of facts presented were 


feasible. The District Court Judge had no more knowledge or 


expertise in the area of defective engine seats, jJolting slack 
action and unguarded brake valves then the jurors themselves. It 
was their role to decide the factual issues, as to whether or not 
these factors were present in Plaintiff's case and as to whether 
Or not they caused the injuries complained of. The court's 


usurpatation of the jury's role in this case, necessitates a 


reversal of its decision and a new trial for Plaintiff. 
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POINT II 


THE DISTRICT COURT COMMITTED REVERSIBLE ERROR IN ALLOWING 
THE ATTORNFY FOR THE RATLROAD TO DRAW THE INFERENCES AND 
CONCLUSTONS AS TO WHETHER OR NOT ANY NEGLIGENCE EXISTED 
ON THF PART OF THE RAILROAD, AND THEN ADOPTING THEM FOR 

THE COURT'S FINDINGS. ous : 


A reading of the court discussion between District Judge 
and the Attorney for the Railroad, reported at pp. 208-220 of the 
trial record will reveal that indeed the Judge allowed Defendant's 
counsel] to talk him out of what the judge felt were issues for 
the jury. After listening to Defendant's counsel, the court took 
the motion to dismiss under advisement and advised the parties 
about two and one half hours later, via telephone, that Defendant's 
motion was granted. A review of the trial testimony indicates that 
the District Court Judge initially had substantial well founded 
reservations about granting D fendant's motion to dismiss. At page 
209, 11 15-21, in response to defendant's motion for a directed 
verdict for failure of proof the court stated: 

"Now, you are getting into a phase - I know 

that this is in the case very much, but you are 
getting into an area of credibility that the 
jury 3; got to decide. You have got to take 
really the most that he said, regardless of when 
he said it, as far as the evidence before me." 


Defense counsel continued to urge the court at page 209, 


"Mr. Griffin - what I was getting to, your Honor, 
was that he started out - 

The Court - I understand. 

Mr. Gi ffin - with a claim, and continued and pro- 
gressed a claim of sitting in a seat and turning, 
and now he has withdrawn that. That is the point 
that I make. He expressly 

The Court: - That is a question for the jury. 

Mr. Griffin - Weil, no, I disagree." 
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At this point, the Court rightfully delineates the role 
of the Court and the role of the jury. However, defense counsel 
remains insistent and urges the court further alleging that the 
Plaintiff has changed his clain through his own testimony. The 


Court states at page 211, 11 12 and 13: 


"My job is not to say what a jury 111 do, 
but what a jury can be permitted to do." 


In an F.E.L.A. case, the question of whether or not the 
Plaintiff is changing his story, as alleged by the Defendant's 
counsel in argument and not rebuttea by direct evidence or testimony 
of defense witnesses and emphatically denied by Plaint’ ‘f himself, 
becomes a question of fact and credibility for the jury. The weight 
of the evidence and the credibility must be left to the jury. 


Shiffler v_ P.R.R., 176, F 2d 268 (Ca 3rd 1949); Railway Mail Ass'n v 


met ae 


Chamberlain, 148 F 2d 206 (CCA 8, 1945). As early as 1888, in the 
case of Jones v East TenesseeV§G Railroad Company, 128 US 443, 445, 
9 St. Ct. 118, 32 L.Ed. 478, Justice Miller declared; 
"We see no reason, so long as the jury system is 
the law of the land, (referring to the Seventh 
Amendment) and the jury is made the tribunal to 
decide disputed questions of fact, why it should 
not decide such questions as these as well as 
others." 
(For a discussion of the role of the jury see 12 Federal 
Rules Decisions, 13, 57). In the case act bar, defense counsel con- 
vinced the Court, albeit in error, to perform the jury function. 
At page 212 of the trial testimony, defense counsel indicates 
to the court that the railroad is prejudiced because the Plaintiff is 


claiming slack action jolted him and caused him to fall and that this 


was not in the first interrogatories. However, this claim was made by 
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Plaintiff at the E.B.T. in March of 1975 and the trial was not held 
until October of i975. The Defense Counsel at page 212, 12-15 
insinuates that there was no reason to interrogate fireman Kendall 
on the slack action because fireman Kendall was questioned before 
the Plaintiff, and Plaintiff had not mentioned slack action earlier. 
However, fireman Kendal! was in Defendant's employment from March of 
1975 up to and including October of 1975, the date of trial, and, there- 
fore, could have been further questioned by Defendants or produced 
by Defendants at trial to rebutt Plaintiff's testimony. The court at 
page 212, 11 16-18 says that the Plaintiff Stated that there was no 
unusual or unexpected movement anc nothing wrong with the speed. 
However, the Plaintiff did not testify exactly to these facts and 
indeed testified that he was jolted and thrown around, thereby injuring 
his knee. It is the jury's province in light of Plaintiff's testimony 
and not the courts or defense counsel's to draw infriances as to 
whether or not getting knocked around the cab of an engine and injuring 
a knee is not an unusual movement. At page 213, 11 4-25 the Court 
limits the Plaintiff's case even further and says to defense counsel 
the question of whether or not it is reasonably expected that the 
emergency valves should have guards, is not in the case and ''the 
only thing I want you to deal with is the question of the seat." 
(Page 203 at 11 13-16) Although the Court at page 214 11 1-7 does 
indicate the possibility of the seat being defective, and states at 
page 214 line 11, 

"Tam saying the jury can accept that." 
Defense counsel argues otherwise and again convinces the Court that 


defense counsel is capable of making the jury's factual determina- 


tions for the court. 
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At page 214 11 12-25, Mr. Griffin states to the Court, 
"The presence of the seat or anything hat 
cab is a mere coincidence to an occuri se. 
It is not in any respect a cause of the occurrence 
that he seeks to recover for." 

At page 215 11 8-14, the Court in response to defense 
counsel allegation that the seat was a "mere coincidence to an 
occurrence" retorts at line 

"All he says is wrong is being thrown down, the 
angle of the seat cocked to the left and threw 
him to the left against the emergency valve. 
All he is saying is that there is something 


wrong with the seat because he couldn't turn 
the seat." 


To the Court's latest effort to preserve the case for the 
jury, Mr. Griffin replies at page 215, 15-16, 
"That's got nothing to d» with the accident." 


Mr. Griffin staunchly insists that there is no negligence 


in the case and the Court in its last effort, before ruling with 


Mr. Griffin states at page 217, line 25, 


"Here is a question of believability, which is not 
my chore." 


Mr. Griffin relentlessly presses further and the court in 
total retreat, asks defense counsel at page 220 11 15-17 


"Is there anything in the case that would show any 
negligence on the part of either railroad in the 
non-functioning of the seat?" 

Here the court is engaging in the type of deliberation that 
is properly for the jury to consider. In response to the Court's 
inquiry, as to negligence, defense counsel at page 220, 11 19-25 
responds, 

"Absolutely not, your Honor, That has nothing to 
do with it. At best, the position of the seat 


came to his aid." 


It is quite evident from the Court's discussion of the facts 


surrounding 


lating 


in the 
role, 


denyin 


the 


to the 


It 


jury' 


Defendant's negligence, did exist in the Court's mind. 


1S 
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accident, that substantial questions of fact, re 


very probable that these similar questions existed 


mind and that had they been allowed to fulfill their 


that they 


g the 


Jury its prover function, the court and defense counsel 


engaged in the 


Supreme 


372 US 
of the 
White 


jury. 


stated 


Court 


1 


L. 


I 


at 


might have found in the Plaintiff's favor. By 


type of mental process, which the United States 


n the case of Gallick _v_ Baltimore and Ohio Railroad, 


n speaking for the United States Supreme Court, Justice 


9L Fd 2d 624, 


"It is not the function of a court to search the 
record for conflicting circumstantial evidence in 
order to take the case away from the jury on a 
theory that the proof gives equal support to incon- 
sistent and uncertain references. The focal point 
of judicial review is the reasonableness of the 
particular inference or conclusion drawn by the 
jury. It is the Ure, not Ee court which is the 


fact-finding body. wel ne contgecic tory 
evidence Pe er otences. ju tages the credibility 
of witnesses, receives expert Tastructions” an 

draws the Iraws the ultimate con conclusions to the facts. The 
very essence cf its function is to select from 
among ~eaatT ict ina inferences and conclusions that 


which it considers most reasonable, Washington & 
Georgetown Railroad Company v v_McDade, “135 US 554, 
571, 572; Tiller v Atlantic Coast Line Railway Co. 


Supra 68; Bailey v Central Vermont Railway Co., 
313° tS. 3807 353- 354. That conclusion, whether 
it relates to negligence, causation or any other 
factual matter cannot be ignored. Courts are not 
free to reweigh the evidence and set aside the 
jury verdict merely because the jury could have 


drawn different inferences or conclusions or because 


judges feel that other results are more reasonable. 


Ed. 2d 618 succintly stated was within the province 
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POINT ITI 


kT COMMITTED REVE ete LE ERROR IN REI USING TO 


ENT NENCE OF 
SAKE V? LES USED By 


ITTED REVER 
THE OPPC Las tha 


rhe Plaintiff in his answer to Interrogatories 5, 6 and 
asked by Defendant, Erie Lackawanna Railroad answered in response 
to questions about the negligence of the Defendant, that; (Appendix C), 
(S) "Among other things, the Defendant, Erie 
Lackawanna Railway Company, did not provide 
the proper type of yard switching locomotive 


for the job which the Plaintiff and his crew 
were ordered to do..." 


"The Defendant, Erie Lackawanna Railway Company, 
failed to properly maintain the seats in the 
said locomotive and also failed to provide a 
guard or safety device over the emergency brake 
valve;" 


"Seats of the locomotive cab did not swivel or turn 
as they should have and the pipes and the valve 
and handle of the emergency air brake valve pro- 
truded out.. 
The Plaintiff answered the interrogatories of the Defendant, 
Norfolk and Western, with approximately the same answers. In both 
cases, the interrogatories stated that the Plaintiff struck his knee 
on an unguarded emergency brake valve as he was attempting to movein the 
locomotive. At trial, Plaintiff attempted to offer testimony to 
prove his allegations and also attempted to offer evidence to show 
that the railroad failed to provide him with safe equipment and a 
safe place to work. 
Plaintiff attempted to introduce pictures and testimony 


concerning other engines used by the Defendants, which were equipped 


with brake guards in order that the jury might have some evedientairy 
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basis for comparison and for determining whether or not the Defendant 
used due care under the circumstances. At page 113, 11 7-14, Plain 
titf's counsel asked Plaintiff, 
"Q. Have you worked on engines that had a 
fireman's brake valve set up different 
from this one? 
A. Yes." 
Defense counsel then objected at 11 10-13 to this line of 


questioning: 


"Mr. Griffin - I object, if the court please. It 
is Outside the scope of this case. He was on a 
particular type of locomotive at the time. 

The Court - I won't allow any further inquiry.’ 

The court by ending the Plaintiff's attempt to show that 
indeed the Defendant railroad does have brake valve guards on other 
engines committed prejudicial error. In numerous cases, the courts 
have ruled that evidence of failure to provide a proper type of 
safety equipment is properly receivable and presents a question of 
fact for the jury, where it is alleged, as in the case at bar, that 
this lack of safety equipment is causually related to tiie accident. 

In Ferrara v_ Boston & Maine Railroad Company, v8 Mass. 323, the Court 
ruled that evidence that the railroad failed to use reasonable care to 
provide and enforce the use of proper safety equipment, even though 
slight in nature, was sufficient to allow the case to go to the jury, 
as to the issue of the railroad's negligence. Santaro v_Long Island 
Railway Company, 148 F Sup. 594, (1957); Snyder v Lehigh Valley Railway 


Company, 245 F 2d 112 (1957 CA 3); Young v Clinchfield Railway Company, 


228 F 2d 499 (1961 CA 4) and Sodowski_ v Long Island Railroad Company, 
292 NY 448, are all cases that hold that the question of whether er 


not a railroad is liable for not providing the proper type of safety 
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devices, raises a question of fact for jury determination. In 

the case at bar, the Court refused to allow Plaintiff to testify 
from his own knowledge about guarded brake valves on other engines 
and refused to allow Plaintiff to offer pictures of other engines 


that were owned by the Defendants and equipped with brake valves 


with guards. The Plainviff offered this testimony and thee pictures 


to help give the jury some basis for determining whether or not the 
Defendant used due care in providing Plaintiff safe equipment and a 
safe place to work. By denying Plaintiff the opportunity to offer 
evidence to the jury that would help clarify the issues before the 
jury and at the same time give them some basis for determining whether 
Or not engine #2500 was unsafe as opposed to other engines that Defendants 
could have assigned to Plaintiff, the Court committed reversible error. 
Likewise, the Court precluded Plaintiff from offering 
testimony as to the type of engine which would have been better suited 
for yard service. Plaintiff claimed in his answer to interrogatories 
that the Defendants failed to provide the proper type of yard switching 
engine. Yet, when Plaintiff attempted to develop at trial that a yard 
switcher has better visibility because of larger windows and thus 
obviates the need to swivel around and change seats in order to see the 
ground crew, the Court at Defendants insistence, cut Plaintiff off. 
The Court stated at p. 49, 11 4-10 that it did not see any relevance 
between the size of the windows on the various engines and Plaintiff's 
case. Had the court allowed the Plaintiff to present the case, as he 
pleaded it, and not precluded him from offering evidence as to whether 
or not the Norfolk §& Western engine #2500 was unsafe in that it was a 
Road Yard engine and lacked good cab visibility, thus necessitating 


people movements within the cab, and secondly that Norfolk §& Western 


Engine 
guard 
as to 


and a 


factua 
parts 

Plaint 
Congre 
decide 
whethe 
him a 


played 


’S00 was unsafe because it lacked proper t 
» the Plaintiff could have established jury 
whether or not Defendant provided Plaintiff 
safe place to work. 


Again, the Court by limiting Plaintiff's 


ype of biake valve 
questions of facts 


with safe equipment 


introduction of 


lly relevant data prevented the Plaintiff from proving essential 


of his lawsuit and thereby, through judicial 


action denied the 


iff his Constitutional Right under the Seventh Amendment, and his 


ssional Right under 45 USC 52 et al, to have 
the essential factual questions concerning 
r or not the Defendant, Railroad was neyglige 
safe place to work and as to whether or not 


any part, no matter how slight, in the inju 


suffered, Webb v_ Illinois C.R. Company, 352 US 512 


(1957). 


a jury of his peers 
his case, as to 
nt in not providing 
this negligence 
ries that Plaintiff 


» 1 L Ed 2d $03 
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CONCLUSION 
The District Court committed reversible error and 


unduly prejudiced laintiff's right to trial by Jury guaranteed 


by the Seventh Amendment and the Federal Employer's 


Liability Act. 


Because the District Court usurped the function of the jury, and 


in error assumed the role of the jury as interpreter of the facts, 


the decision of the District Court duly entered in this case ot 


the 30th day of October, 1975, must be reversed and a new trial 


granted. 


Respectfully, 


7 7 
dt. Wt. 


JOAN F. COLLINS 


Vv 


la 
PROCEEDINGS, dated 10-29-75. 


* & 


PROCFTDUNIS OF BFE » 1975, COMMENCING Af 9:05 A.F. 


THE COMmtT: ALL right, Ladies and gertleren, we 

are reedy to ccmmence the trial of Thenas 

Ww. Eggest versus the Norfelk © Western Railway 
Company ard the Erie Lackawctna heilroac, 
Those of ycu whe have participated in trials 
know that we proceed in an ciderly fashion, 
hopefully. Initially, the attorneys represent~- 
ing the respective sides have the duty and 


the right to tell vou whit they expect is 


yoing to be proved ty the evicence. Each 
2 cell you what he expects will be 


proved, and the purpose ci that is not to 


give you evidence, nothing the attorneys 


say is evidence, but merely to provide you. 
with a fra-ework of reference within which 
you can -t3ce the Litt i evidence 

as they core in weed bs + .@ document | 


by document, so 75 V. get some relaticn- | 


ship among che various pieces of evidence. | 
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Thea alter thac we will commence the taking 
wits. the plaiuctifc proceed- 
ang first aud cue derendauc secondarily, anda 


-Olivwding chac cae atlorucys vill again have 


ail Oppyctumity to speak co you, at this time 
by way of arguing, by way of telling you 
what Ciey chin« by caat time has been proved 
by the evidence. following that I will tell 
you what the governing Law is, and then you 
will retisc aud decide the case. We are at 

“ie Opening statements, Mr. 
Semple, on pehalf of the plaintiff, will 
make his openin, statement, 


ay afm please the Court, fellow connsel, 


ladies at.d gentlemen of che jury: At this 


point in the lawsuit I am going to give you 


an Opportunity t meet my client, Mr. Thomas 
Eggert. What 1 am basically going to do now 
ig give you an idea of what I intend to 

pcove and what I intend to show as to how 

the accident happened, what the results of 

the accident were anc, basically, Mr. Eggert's 
preseut condition, 


“.e Pegert at the time of the accident, 


Which Coun place on June 22, 1971, was in 
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the employ of the Erie Lackawanna Railway 
Company. On the night of the accident he 
reported for duty, that would be June 2lst 
at ten-thirty. Where he reported is a yard 
known as the Bison Yard. At the time of 
his accident the yard was being worked 
jointly by the Erie Lackawanna and the 
Norfolk & Western, and that is how the 
Norfolk & Western happens to come in here, 
On the night of the accident Mr, Eggert 
was using an engine owned by the Norfolk & 
Western Railway Company even though he was 
in the employ of the Erie Lackawanna, At 
times he uses an Erie Lackawanna engine 
obviously, there is no question about that, 


but on this evening it was a N & W engine, 


Engine Number 2500, 

At this particular time Mr. Eggert 
was working not as a regular man, reporting 
for work every Monday, Tuesday, Wednesday, 
Thursday and Friday, at a regular time, you 
know where you are going to go, he is working 
off what is known on the railroad as a list. 


He is called, he is subject to call twenty-> 


four hours a day, seven days a week, and 
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on this night he received this call and 
reported for duty 7t ten-thirty. At the 
time, until he reported for duty, he didn't 
cnow who his crev was. You meet them at 
the yard office in the Piscon Yard, Every- 
body gets together, "Who is working the 
utility job?' This is the job he was 
working. “ou meet your conductor and your 
two bral:caen, who are known as the ground 
crew. He met his fireman. Mr. Eggert on 
Chis pavticular evening was the engineer 
on the job, 

Now, the ground crew, the conductor 
and the two brakemen don't know too much 
about this accident, I don't think they do. 
Number one, they were not -- the accident 


took place, as vou may know or have inferred, 


in the cab of this particular engine, The 
only peo ole that we know who were in the 
cab at the time was Mr. Eggert and his 
fireman, Mr. William Kendall. Sometine 
hack in March of 1975 we took testimony. 

I didn't take it, Mr. Lankes, he is my 


associire, took the testimony. Mr. Griffin 


was there, This was sworn to, and nothing 
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“hat is voing to he said in the trial ig 
zyoing tc be a real suprise, Mr, Griffin 
‘snows whar Mr. Ig; s 30inzg to say, 1 
don't “now if he soins to bring in Mr. 
Kendali, but I'm not. T am going to read 
his testimony, Mr. Fggert you will hear 
from the stand, 

The first thins that Mr. Eggert did 
after reporting to the office was to go and 
find the particular engine that he was to 
work with. As is the usual custom and 
practice, he takes a walk around the engine 
to check the various safety appliances; 
grab hindles, air, any other type of thing 
regarding the safety of this particular 
engine. When he finished that ie went up 
into the cab. This particular engine is 
known as a road switcher, 

Now, at times, and Mr. Eggert I think 
can tell you a little more about it, he 
works also on what is known as a yard switcher. 
There is a difference in these two typee of 
engines, a difference in the way they are 
constrveted, The road switcher has got a 


short end in front of it. You've got the 
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Short evi, you've got a cab, and then you've 
g0t ali the power behind ic, che long part 
che ciz,sne. The yard engine is just the 
June. vay around, You've got the Long part 
in frome, all the power, then che cab, and 
then tuece is a little landing for the cther 
members of the crew to stand on, if they 
wish co Stand on it. 

m this particular night he was working 
the yard switcaer -~- ce the road switcher, 
EXCUSe we -= anu IT think he is yoing to tell 
you thet this »vad switcher is not particular- 
ly suii.ed, as far as he is concerned anyway, 
for switching in a eonl He is going to 
tell you why. 

Nr. Kendall is also what is known as 
a qualified engineer. lhe can run the engine 
just as weil as lire Eggert can, 

Gn this particular night Kendall, 
accordirg to what he and Mr. Eggert discussed, 
was going to run the engine the first part 
c. the cv.usng. I guess what they usually 
du is one guy will run it before lunch, the 
nhexce guy cune it after lunch. well, this 


Lime tir. Kendall had the engine. They made 


7a 
Appendix A — Trial Record 
Discussion. 14 


switching cars throughout 
cr £9 the tiae of shis accident. 
Mr. Kenda ‘ in't remenber what the exact 


moves they made were, *. Eggert doesn t 


remember what the exact moves were, They 


do know that they vere moving basically in 


an wast and west cireetion, That is basically 
the way the tracks run in that yard. 

tir, Eggert got up cn this engine to 
assume his duties oe 2 fireman He's got 

seat, There's t in 

this eneine on the fireman's side, this 
would he the left side of the engine as you 
are facing the front, one directly behind 
the other, It has been Mr. Eggert's prefer- 
ence, ar he will testify, that he usually 
sits in the back seat, On this particular 
evening he went to sit dewn in the back 
Seat, and he did, he tried it, but when he 
ssually site in the back seat he will turn 
the front seat either to the side or turn 
jt around se that the hackrest and the 
tubes on the backrest -- I think you will 
see these in sore pictures -- don't inter- 


fere with, you know, the Free movement of 


Sa 
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his body and his knees. When he tried to 
meve this front seat csrounc the night of 
Jure 27, 1971, the seat wouldn't move, it 
wouldn't budge. He tried to move it but it 


wouldn't go. <\¢ 


v 


result, he really didn't 
have tes much reom in the back seat so he 
sits in the front, and this is the way thet 
he is operating in this engine or the fireman's 
side up to the time of the accident. As I 
Sey, we dor't know what the moves were prior 
to the accident, other than they were basically 
back ard forth, east and west, from ten-thirty 
until two-thirty, which was the time of the 
accident. 

Prior to this accident happening, Mr. 
Kendall asked Mr. Eggert if he could see 
the ground crew. Again, the ground crew 
is the conductor ard the two brakemen, and 
these are the people, the ground crew, who 
direct what the engineer is going to do, 
and they do this by signals. Ten-thirty 
in the evening, tt was derk, and when it is 
dark the ground crew uses lamps, railroad 
laups, and they've got various novements 


of the lamps that signify what the engineer 
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is supposed to do; stop, slow down, come 
ahead, back up, that sort of thing, and 
without these signals that engine doesn't 
move, The engineer and the fireman will 

not move the engine unless they receiw 
signal from that ground crew. This is how 
they were operating the whole evening prior 
to the accident. Just prior to the accident 
Mr. Kendall turns to Mr. Eggert and he asks 
h’m, "Do you see the ground crew? I can't 
see them." They are out of his sight. 

Now, I think it is custom ard practice, and 
Mr. Eggert will tell you that when you don't 
see a signal, you don't see a man, you don't 
see a lamp, the railroad stops, you don't 
move. As I said, you don't move without 
that signal. So in response to Mr. Kendall's 
request to look for his fellow workers, Mr. 
Eggert has got to make a move, he's got to 
get up, got to turn in his seat so that he 
can pass signals to the engineer. Now, they 
may do this verbally at times, they may do 
it by their own hand signals within the 


engine. Ga this evening it will be testified 


to that the cab was dark. He turns, attempts 
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to get up from his seat. As he gets up 


from his seat -- I told you when yuu don't 


see the ground crew you are supposed to 


stop, and I think this is what the engineer -- 


this fireman, Mr. Kendall, who was operating 
the engine, was doing, slowing down his 
train, got a throttle on it, and he also 

has what is «nown as an independent brake, 
the independent brake operates only the 
brakes on this engine. There is another 
brake, it they put air in the cars, that 
will stop the cars all the way down the 
Line. There is no air in the train, it is 
just the brakes. Now, as Mr. Eggert was 
getting up and as this train was either 
slowing down o os.opping, slowing down in 
speed let's say from seven to eight down to 
four to five, which 1 think is the testimony 
as to what the basic speed was at tiie time 
of the accident, and you've got a string of 
cars behind you. Nobody -- I don't think 
anybody knows the number of cars that we 
had. They don't know whether they were 


loaded or empty. But we've got a string 


back there, and these cars are all hooked 
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together with couplers. When you think 
about it, if the train was pulling, which 
is what was happening just before this 
accident happened, pulling in a westerly 
direction, all these couplers are tight, one 
against the other, all down the line. If 
you apply a brake or slow down the front 

of the train, everything starts moving in, 
all the box cars are moving in, one against 
the other, and that's what happened this 
might. They call it slack run-in, 

MR. GRIFFIN: May it please the Court, I am reluctant 
to interrupt anyone in their opening state- 
ment, but we would object to any evidence 
being introduced on this trial under any 
claim that a movement of the train, such 
as a jerk or anything, had anything to do 
with this accident, in that it was never 
claimed in this case. The answers to 
interrogatories under specifications of how 


this accident happened or what respect we 


are claimed to be at fault make no mention 
whatsoever of any movement of the train in 


any respect. We vould object to that. I 


don't want to be in a position te waive that 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE: 
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by sitcing silent here, 
Your Honor, if I might speak to Mr. 
Griffin's objection. As Mr. Griffin mention- 
ed earlier in the case, these interrogatories, 
which were answered by Mr. Eggert on January 
30, I believe, 1974, were prepared by Mr, 
Eggert's prior attorneys, Weber & Weston. 
Still prepared by and for him though. 
Yes, however, the statement in -there 
does say that he attempted to arise from 
his seat, I believe, in th answers to 
interrogatories. I have to say that it 


doesn't say anything about slack action, 


However, this did come to light at such 

time as Mr. Eggert came to our office, and 
upon further questioning from Mr. Lankes, 
who, as the Court knows, is very knowledgable 


in the railroad field, as I don't believe 


Weber & Weston are, it came out. 

‘I won't accept that classification of 
counsel, they are all good csunsel. The 
point is when, if at any time, was th 
defendant or were defendants apprised of 
this theory of the plaintiff's case? 


Your Honor, I believe it will show 


' 
| 


THE COURT: 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE; 
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in the testimony that it was the day of the 
deposition, March 11, 1975, Mr. Griffin was 
apprised of the fact there was some unusual 
movement which contributed to this accident 
and I think -- 
Where in that do you find it? 
I believe Page 100, your Honor, and 
following. Page 100, Line 1 to Line 8, 
and following questions on the next two or 
three pages refer to this unusual movement 
of the train. 
All right. I will allow that. Go 
ahead. 
Thank you. As I was saying, we had 


this slack action that came in, and when it 


hit the engine it so happened that it happened 


at the same time that he's getting out of his 


seat. As it hits it knocks him over, he 
loosee his balance, it knocks him up egainat 


the bulkhead of the engine and he strikes 


his knee on what we believe was the emeigency 


brake valve on this engine. You will see 


pictures as to where that brake valve was 


located. We are alse going to show you fram 


Mr. Eggert's testimony that that brake valve 
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didn't have any type of guard on it. By 
that I mean some bar or protection to keep 
one from striking the valve unexpectedly or 
accidentally, as the case may be. You will 
see pictures of that. You will see pictures 
of one unguarded, you will see pictures of 
one that is guarded. When this happened 

Mr. Eggert struck this thing with some force, 
as he will testify to, down on his knee. 

He never saw the railroad men. Apparent]: 
Mr. Kendall did pick him up, and the move 
continued in an easterly direction. That 
was the move, they were pulling west, they 
were going to make a switch, the ground crew 
throws a switch and backs the string of cars 
into another track. 

After the accident Mr. Eggert did con- 
tinue to work in some pain and saw Dr. 
Samuel Militello, the company doctor, the 
railroad doctor, I believe the same day 
of the accident. Dr. Militello sent him 
to the Emergency Hospitai for x-rays. The 
x-rays proved to be negative for any bony 


abnormality. I believe he went back to see 


Dr. Militello and Dr. Militello says, ‘Well, 
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you are okay to go back to work,' and the 
man feeling pain in his knee said, 'I can't, 
I want to talk to another doctor,' and this 
is what he did. He went over to the Godfrey 


orthopedic group because he had occasion te 


see them earlier in his life when he had 

a prior accident some time back in 1953, 
somewhere in that area -- don't hold ne to 
that date because I don't remember -- some 
time in the early fifties. Dr. Godfrey 
treated him for, I believe, a fracture of 
the spine or something like that arising 
out of an automobile accident. Dr. Curtin 


examined him on June 26th, and, you know, 


Mr. Eggert told him how his knee felt, and 
he told him to stay off from work, and this 
is what he did. He continued to see Dr. 
Curtin or Dr. Lies or some other doctor 

in the orthopedic group up until the time 


that he returned to work in January, in the 


early part of January of 1972, which is 
approximately at that point six months off 
of work, 


Now, Mr. Eggert got back to work, 


continued to have problems with his knee, 


a 
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He was eventually sent to the hospital to 
have an arthrogram, this is by Dr. Godfrey's 
office. If you are not familiar with an 
arthrogram, they will inject a dye into the 
cartilage of your knee so that they can tell 
what it is. You can't tell cartilage on 
an x-ray from what I understand. I'm not 
a doctor, but that is what I understand. 

/ As a result of this test, Dr. Godfrey 
performed 4a operation on Mr. Eggert on 
June 15, 1972. They opened up the knee, 
they opened up the knee joint, shaved away 
some cartilage of the kneecap, and I believe 
took out a piece of cartilage known as the 
mecial meniscus, Mr. Eggert was in the 
hospital for some time, twelve days, after 
that surgery and was off work again until 
approximately January 4, 1973. That is 
approximately again another five to six 
months. From then he has worked on the 
railroad. He has lost a considerable amount 
of time in each year following his return 
to work in the early part of 1973, as a 
result of the knee, as he will testify to. 


It still bothers him. It is bothering him 
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today. According to calculations that Mr. 
Eggert has made, he lost somewhere in the 
area, as a result of this accident, of 
around $25,000 in lost wages. There may 

be a dispute as to that, I don't know. I 
don't know what the railroad's records are, 
but that is the case. 

He is working now and he is going to 
continue to work, I'm sure, the best he can, 
but the knee Joes still Selbee him. 

You are going to hear Dr. Godfrey, I 
hope, testify as to what his medical injuries 
are, or Dr. Curtin, whichever one is avail- 
able. There are going into a more detailed 
explanation about the history and what was 
wrong with the knee throughout the course 
of this two year period -- cr one year 
period prior to the surgery. 

What I ask you to do is to pay close 
attention to the testimony in the trial, 
both Mr. Eggert and any witnesses that I 
may present, and also Mr. Griffin's witnesses, 
whomever he may present, and look at it with 


an open mind. Don't make any decision after 


you hear Mr. Eggert, don't make any decision 


GRIFFIN: 
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after you hear whatever doctor testifies, 
and I think Mr. Griffin will ask you for 
the same thing because that is what he wants, 
that is what we all want you to do, wait 
until the end, and while you are listening 
to this I want you to ask yourselves when 
you hear the testiuw uy whether or not in 
this particular situation the railroad offered 
Mr. Eggert a safe place to work. 

I am not going into anymore than that. 
I just want you to think about that. Again, 
I am going to ask for your attention. I 
thank you for the attention you have given 
me this morning. I thank you very much. 

May it please the Court, Mr. Semple, 
ladies and gentlemen, good morning. I am 
mot going te say much at this point because 
there is no evidence before you. After the 
evidence is in ani we have heard what the 
witneases have to say as to these allegations, 
then I will have a chance to talk to you in 
great detail, to argue why we think this is 
mot a credible claim, and why we feel it 


should be rejected. 


Apparently, Mr. Eggert over the years 
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off an on has had some problems with his 
knees. He had other physical problems and 

he wasn't working perhaps one hundred percemt 
in the years 1970 and so on, you will find 
that his gross earnings were in the nine 
thousand range in the 1970's. Since he has 
had the surgery on his knee back in the year 
‘73-'74, he is up in the fourteen, fifteen 
thousand dollar earning range. 

Apparently he complained on June 22nd 
when he was working about his knee. He made 
a claim to his superiors that he turned in 
his seat and bumped his knee, and they sent 
him over to railroad doctor, and the docter 
checked it out and said, ‘Well, you've got 
some degeneration in your knee, crepitation, 
and things of that nature, but you should 
be able to work.’ He chose to stay off and 
treat it for a year off and on with the 
orthopedic surgeons who eventually operated 
on him for a ¢csgenerative condition in the 
knee area, 

Now the reports that we have where 


this gentlemen made his claim, he said te 


two or three people, he said to the docter, 
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because the doctor said, ‘What happened, 
describe what occurred’, and the trainmaster, 
as the engineer in charge of the engine, if 
he claims an accident he is supposed to make 
out a report, and when he made out the 
report he said, 'I was turning in my seat 
and stiuck wy knee against this brake valve.' 
He went to seme lawyers by the name of Weber 
& Weston, and they filed papers in the case 
and said that ‘we are blaming the railroad 
because you had a brake valve located in an 
improper place, and the seat didn't swivel 
and when the man was turning in the seat 
he hit himself," and that was the claim up 
until a few months ago, and that was the 
claim as filed in court. There was another 
series of lawyers in between Weber & Weston, 
some out of town counsel which name cscapes 
me at the moment but we will develop that, 
and the case was progressed here. Then we 
eventually served a notice, as we have a 


right to, to take the testimony before trial, 


we have what we call a pretrial examination, 


and apparently it was figured out in the 


plaintiff's mind, which is all that I can 
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imagine, that because of the particular 
location of where this brake valve is, its 
height, it location in this engine, there 
is no way that a man turning in his seat 
could have hit his knee, So we now have 
a different version where the man is claiming 
that he was Standing up in the cab and some- 
how he was thrown off balance or something, 
he claims there was a Slack movement or 
something of that nature, that is what you 
heard today. Well, we Say that this ig just 
not credible, and this is the history of the 
claim that we have had here, He said, for 
example, he saia in the papers, the evidence 
will show, tnat there was a brakeman who was 
not on the ground, he was up in the cab in 
one sworn version, Now he Says the only 


person in the cab with him was the fireman 


who happened to be Operating the engine. 


There is many, many, a host of inconsistencies 
here thet we will develop. I ask you te 

bear with us as we develop those, because 

it is our position that this was a normal 
engine, in good condition, no defects, The 


persons who had used it didn't complain. 
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This person who was in charge of this engine 
made no complaint about this engine or 
asked for repairs before he took it out. 
There is an emergency brake valve that is 
located on it, and that is on the fireman's 
side, so that if there is any preblem he 
can stop the engine right away if they are 
running. Each side there is an emergency 
brake, normal equipment, and it had the twe 
seats in it, and it was operating in a 
normal switching movement that this man had 
been involved in hundreds of times in his 
fifteen or more years of work on the rail- 
road, 

‘We don't see how we are responsible 
at all for this particular claim here and 
we resist it. As I say, at the close of 
all of the evidence we have summations. 
Those of who who have sat as jurors before 


know we have the summations, and then when 


we hear all of the evidence I can really 


get into it to explain to you why we feel 
that this claim doesn't have merit and ask 
that you reject it. I will appreciate your 


attention throughout. Thank you, 
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THE COURT: Mr. Semple? 


MR. SEMPLE: Mr. Eggert, please, 


THOMA S WwW. EGGERT , 25-A Garden Village 


Drive, Cheektowaga, New York, called as a witness on his 
own behalf, and being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION BY MR. SEMPLE: 
2 Mr. Eggert, can you tell us where you live, please? 
A. I live at 25-A Garden Village Drive. 
Are you married or single? 
I'm single. 
Hew long have you resided at that Garden Village 
address? 
Approximately five years. 
Were you in the military service, Mr. Eggert? 
Yes, I was. 
And what branch of the service was tha.? 
A. Army. 
2 Did you receive an honorable discharge? 
MR. GRIFFIN: If your Honor please, I don't see 
what that has to do with the accident of 
June of '71. 


MR. SEMPLE: Just introductovy matter, your Honor, 
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BY MR, SEMPLE: 


2. 


A. 


Mr. Eggert, can you tel! us by whom you are employed? 
I am employed by the Erie Lackawanna Railway. 

Hew . mg have you been employed by the Erie Lackawanna? 
Approximately twenty-three years, 

And when you first hired on the Erie Lackawanna what 
was your job? 

I was a fireman, 

Did you eventually become an engineer? 

Yes, I did, 

Could you tell us through what process you become 

an engineer? 

Through numerous tests, air brakes and mechanical 


tests, and years of experience, 


Do you recall in what year you became pronoted to 


engineer? 

1960, 

Mr. Eggert, have you had ary other accidents, other 
than this particular one of June 22, 1971 -- 

Yes. 

-- either railroad or o*herwise? 

Yes, I have, 

Did you have one some time in 1951? 

Yes, I did, 


And do you recall, very briefly, what the basics of 
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that accident were? 
I was a passenger in an automobile that had an 
accident, and 1 fractured my spine, 
Okay. Were you employed at the tine by anyone? 


I was employed by Bladen-Henderson, 


That accident happened in the course of your employ- 


ment? 

Yes, it did, 

And that would be workmens compensation? 

Yes. 

Do you recall whether or not you received an award 

from that? 

Yes. 

GRIFFIN: I object, if your Honor please. 

COURT: Yes, the injuries he received may be 
pertinent, but what happened in the case 


is not. 


BY MR, SEMPLE: 


2. 


Mr. Eggert, have you ever injured either of your 
knees prior to this particular accident? 

Yes, I injured my right knee, 

Do you recall what year that was? 

I believe it was 1952. 

COURT: Which knee was that? 


WITNESS: My right knee, 
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BY MR. SEMPLE: 
Which knee was injured in this accident? 
Left knee. 
Have you ever had any prior ;roblems with your left 
knee? 
Yes, I have. 
And when was that? 
That was in 1966, I believe. 
Was that only your left knee or was that both? 
That was both knees, 
Can you tell us what the problem was? 
It was a stiffness in the knees and it was attcibuted 
to possibly drinking -- 
THE COURT: No, you are not a doctor, 
THE WITNESS: All right. 


BY MR. SEMPLE: 


2 All right. Just tell us what your problem was. 


A. Stiffness. 
Did you seek medical attention for that? 
Yes, =I did. 
Ard did you continue to be bothered by that particular 
problem after you sought medical attention? 
No. 


Do you recall approximately when that particular 


problem cleared up? 
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It was a spurt cine, maybe a month or so after I went 


to see the doctor, It sasn't too long. 


Had you had any problems with your left knee at any 


time between this 1466 occurrence and the occurrence 


of June 22, 1971? 


No, 

You felt all right, the knee felt all right? 

Fine. 

You never received any medical attention, as far as 
you know, for that left knee? 


None whatsoever. 


Mr. Eggert, were you in the cuploy of the Erie 
Lackawanna on June 21, 1971? 

Yes, I was, 

And were you working a regular job at that time? 
No, I wasn't. 


What job -- well, were you working off the list then? 


Yes, I was. 

Can you tell us briefly what it means tw work off of 

a list? 

Well, it's a first in first out procedure. You rotate 
in the number of men that would be on the board, and 


as you come to the top of the list you work, and when 


you finish working you go to the bottom, and continue 


like that, 
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Were you called to report for duty some time on the 
day before this accident? 


I don't believe I worked the day previous to the 


accident. 


Were you called for work some time on June 21st? 
Yes, I was. 

Do you recall what time you were to report for duty? 
Ten-thirty p.m. 

Do you recall what your job was? 

A utility job. 

Had you ever been injured on the railroad in any 
way prior to this particular accident? 

Yes, I have. 

Do you recall when that was? 

I believe '59, 1959. 

Do you recall what happened? 

I was thrown through a window of a locomotive. 
Did you have ancther injury on the railroad? 
Yes, I did. 

When was that one? 


That I'm not sure of. That could have been in the 


50's or the early 60's, 


De you recall basically what that injury was? 
A sprained wrist. 


Are thore the only injuries on the raiiroad you have 
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ever had, other than this accident ia question here? 


There's one more. I got a piece of steei in my left 


eye. 

Is that it? 

That's it. 

How long have you been employed with the Erie Lacka- 
wanna? 

Approximately twenty-three years. 

Getting bacx to June 21st, do you recall what job 
ysu were called to work? 

I believe it was an extra utility, ic was a utility 
engine, 

Would that job have had a job number? 

It may have, I'm not certain on that. 

You don't remember if it did? 

No, I don't, not offhand. 

Do you recall -- strike that. Can you tell me where 
you reported to on that evening? 

Halstead Yard Office, 

Where is Halstead Yard Office located, which yard? 
{t's located in the Bison Yard, 

Where is that? 

That is in East tuffclo, New York, 

4mc who operates or controls this yard? 


The Erie Lackawanna, 
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Was any other railroad working in that yard? 
Norfolk & Western. 
The Norfolk & Western? 
Yes. 
When you reported for duty where did you meet your 
crew? 
At the Halstead Yard Office. 
Is that the first indication that you have who your 
fellow crew members are going to be? 
Ves. 
Do you recall who the crew members were on that 
particular evening? 
Mr. Kendall, my fireman, and I'm not sure of the 
ground crew. 
Is there some way that you determine who is the 
fireman of this crew and who is the engineer? 
No, this is automatically, you know you are the 
engineer. I'm an engineer, Mr. Kendall is a firem-., 
that is his status, and engineer is my status at 
this time. 
Do you know if he was a qualified engineer at the 
time? 


I'm not absolutely sure if he was promoted at that 


time or not. 


Had you ever worked with him on prior occasions? 
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Yes, I have. 

On prior occasions had he operated the engine 45 
you were working? 

Yes, he hac. 

Mr. Eggert, at some time did you go out and determine 
which engine that you were going to be working in 
that evening? 

Yes, 

Do you recall which engine it was? 

N & W 2500, 

Was this told to you in that yard office you spoke 
of earlier? 

Yes, it was. 

Did you eventually go out to that engine? 

Yes. 

When you got there was that engine -- did it have 
cars attached to it or was it light? 

It was light. 

When you say "it was light," what do you mean? 

It was -- nothing was coupled to it. 


What was the first thing that you did, if anything, 


when you arrived at the N & W 2500 engine? 


Well, I made an inspection, walking around the 


locomotive. 


When you walk around the locomotive what are you 
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looking for? 

Grab irons -- loving for dainage, for instance, grab 
irons, steps, oards, also checking brake cylinder 
travel, and everything. Just thiugs in general to 
make sure the locomotive is in good order, 

All right. Was it dark when you did this? 

Yes. 

Do you know approximately what time you did this? 
Well, this would be, I wuuld say, around quarter to 
eleven, 

Where was Mr. Kendall when this inspection was taking 
place? 

He was around and about the locomotive, I don't know 
just where, 

Did you eventually so up in the cab of that engine? 
Yee, I did. 

And did you have som conversation with Mr. Kendall 
prior to beginning to run the engine or work that 
evening? 

Well, yes, because, you know, we decided who would 
Start. 

And who wee -- who started that particular evening? 
Mr. Kendall, 


He was running the engine, was he? 


Yes, he was, 
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any time prior to your 


NOC thac 

Can you tell us : 3OF in the enzine -rou were 
about to acc, “osr dutins as fireman, were you? 
I was assuming the duties fireman, yes, when 
I'm on the left side. 

You were the engineer, rishe? 

Right. 

If you are not Operating che engine and you are on 
the left side, ne matter wheat your title is you are 
still the fireman? 

Right. 

And those are the duties that you perforw in that 
engine? ? 

Yes, 

Can you tell us basically what the duties of a fireman 
are? 

Well, the duties of a fireman are to watch the left 
side, and one of the most important chings is to, 

you know, communicate any danger or anything of this 


sort. Otherwise, when under cunning, you are a 


lookout to make sure there is no problems, alert 


the ensinemen or the man rurning the engine of any 


problem arising, 
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Teli me, can the engineer see anything going on on 
the left side of the engine from his seat on the 
engineer's side? 
I'm sorry, I don't understand the question. Do you 
mean the left sice of the cab? 
On the left side of the cab. 
No, it's dark. Silhouettes -- you could see the 
silhouette of a person. 
Can you see anything out of the engine on the left 
side. 
No. From the right side? 
From the right side, from his position in the 
engineer's seat? 
Not very well, no, 
So that what you are there for is to help him see 
what is on the left side? 
Yes. 
Now, can you tell me, this N & W engine -- when you 
say "N & W," is that Norfolk & Western? 
Yes. 
Waat type of engine was this N & W 2500? 


It's a road switcher class, 


And is there any other type of engine that you use 


in this Bison Yard? 


Yes, 
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What type of engine is that? 

A yard switcher. 

Can you tell me is there a difference between these 
two engines? 

Yes, there is, 


Will you tell the jury what the difference is, please? 


Well, the yard switcher is basically a -- in my 


opinion -- a better engine for yard service, for 
switch ng cars. You have a low hood in front of you. 
The hood doesn't run way up to the top of the loco- 
motive. You can see over the hood and see things 

in front of you. It's -- there's windows completely 
around the cab, you've got vision completely around 
the cab, which is necessary, as far as I'm concerned, 
in a switching operaticn, and it's just all in all 

a better functioning engine -- this is my opinion -- 
than a road switcher for yard service. 


You mentioned a hood, can you tell me what's a hood, 


what part of the engine is that? 

The hood is the covering over the actual diesel 
engine 

All right. That is -- is that the long part of this 
yard switcher, is it? 

Yes. 


And that is -- you say that is lower? 


(RR a NE TE A SE 
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Yes, it is. 

Do you have windows all the way across the front of 
this yard switcher? 

Yes. 

How about the sides, what are the windows like on 
the sides? 

You've got side windows. 

How about the back? 

Back windows, large back windows, 

Where is the door on this engine? 

The door is in the center on the back, walking out 
to the platform. 

Okay. Directly behind, if I understand you correctly, 
this cab is a platform? 

Yes. 

Nothing else back there? 

No, a platform with a railing around it. 

There is no hood or anything back that way? 

No. 

This particular night were you working with one 
engine or two? 

One engine, 

Can you describe to us what this road switcher is? 
The N & W 2500 road switcher has a long hood which 


covers the diesel engine to the rear, and this hood 
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is the height of the cab. It is straight across, nore 
or less, where vou've got a blind spot, an the 

front of this road switcher is what they call -- this 
s@uld be used for a boiler room, for a steam generater, 


they call that the short end or the nose end, and this 


«gain is high and it can be a blind spot. 


Can you describe the windows in this road switcher? 
Well, the windows in the road switcher, in the doors, 
are approximately eighteen inches wide by maybe 
twenty-four inches high -- that is a guess -- and 
there is one on each door. There's two doors in 

the locomotive, one to the front, one to the rear, 

one in front of the fireman's position, one to the 
read of the engineer's position, and then on the other 
two bultheads there are the same size windows, one 
front and rear on both sides, 

Now, cam you tell us, are the rear windows in a road 
switcher any different from the rear © ‘ndows in the 
yard switcher? 

They are a lot smaller. 

Smailer in which one? 

In the road switcher. 

You were working in the road switcher on this particular 


evening, were you? 


Yes, 
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Mr. Eggert, I am going te show you Plaintiff's Exhibit 


= 
7 marked for identification, and ask you if you can 
identify that picture? 

A. Yes, I can, 

2. And is that a fair and accurate representation of a 
window in a road switcher? 

A. Yes, it is. 

2 And that particular window is smaller than the one 
that is contained in the yard switcher? 

A. Yes, it is. 

MR. SEMPLE: Your Honor, I offer this pic.ure in 

evidence. 
MR. GRIFFIN: May I have a preliminary question? 
THE COURT: Certainly. 


PRELIMINARY EXAMINATION BY MR. GRIFFIN: 


2 Mr. Eggert, wko took this picture? 

A. I did. 

2 At the bottem of it it says EL 1241, is th-* correct? 

A. Yes. 

2 You were on N & W 2500 at the time you claim you 
were hurt, is that right? 

A. Yes. 

“mR. GRI "FIN: Well, I object to this, your Horyvr, 


because it is not the particular type of 


engine that was involvec here. It shows 
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many, ‘any things. I chink it is an improper 
exhibit. It's got valves located in it, 

it's got all sorts of different things. 

THE COU2T: Let me see it. At this pwuint the 
witness has indicated that this is a fair 
representation of what it purports to show, 
but there isn't amy showing yet, Mr. Semple, 
that what it shows has any relevance to 
our leswsuit. 

MR. SEMPLE: Your Honor, may I ask? 

BY MR. SEMPLE: 

2 Mr. Eggert, this is EL 1241, is that right, that is 

yeur notation on the rear of this picture? 

Yes, it is. 

Number 7 for identification? 

Yes. 

Is that window the same as the window that is in 
N & W 2500? 

Yes, it is, 

Exactly the same? 


Yes, it is. 


Was that the same type of engine, that EL -- 


Yes. 


-- 1241, is that the same as N & W 2500? 


It's basically the same body, car body. 


th 


P BP PL 


THE 


MR, 


MR. 


THE 


MR. 
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How about the window, wasn that the same? 

Yes. 

Exactly the same, as far as you know? 

Yes. As far as I know, yes. 

SEMPLE: Your Hanor, I will reoffer the picture 
n evidence. 

COURT: Anything further, Mr. Griffin? 


GRIFFIN: I object, your Honor, on the grounds 


that is -- I don't see any bearing upon this 


case, and it is a different series of loco- 


motive. 
SEMPLE: Your Honor, the man testified -- 
COURT: He said they are the same type, every- 


thing is the same on the twe engines. 
GRIFFIN: Then I will ask a couple more juestions, 


yo Honor. 


BY MR. GRIFFIN: 


a. 


Is it your testimony, Mr. Eggert, that -- locomotives 
go in series, do they nut? “ou have 19°90 series, 

you aave 2000 series, 2500 series, is that correct? 
Yes. 

All right. And the particular series of locomotive 
that you wee on on the night that you claim you 


were hurt wes N & W 2500 series? 


Yes. 
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2 And who is the manufacturer of that particular series 
of locomotive? 

A. Generai Motors. 

a8 And the Erte Lackawanna 1200 series, who is the 
manufacturer? 

A. General Metors. 

Q Are the seats the same? 

A, Basically the same. 

Q. The seat that is shown in this doesn't have a back 
on it, is that correct, in this photograph? 

A. I believe that is the back that you can see there. 
x don't believe you can see the seat. I believe it 
is down below. I believe there is the back rest of 
the rear seat. 

2 Is it your testimony that the position of the valve 


is the same on this engine? 


AR. SEMPLE: Yourr Honor, we are talking about the 
window. 
THE COURT: We are talking about everything shown 


in the picture. 
BY MR. GRIFFIN: 
2. Is it your testimony that the position of that 
valve shown in the upper left hand side of this 
picture is in the same position on the N & W engine? 


| 


A. No, it's not. 


| 
| 
i 


GRiFFIN: 


MR. SEMPLE: 


THE C WURT: 
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We've got a case here, your Honor, 
where the claim is that the man was hurt 
with a brake valve. I object to it. 

Yes. I think also, Mr. Semple, that 
I would have to see some relevancy to having 
the jury know what a window looks like. We 
don't even know an accident happened. It 
has been referred to but there has been no 
testimony about it, nothing about what brought 
it about. I will withhold -- 

T will withdraw the offer at this time, 
your Horor. May I approach the bench a 
moment? 

Yes. 

(Thereupon an off the record discussicn 
ensued at sidebar.) 

(Mr. Semple exited the courtroom e. 
10:05 A.M. ind returned at 10:08 A.M.) 


Thank you, your Honor. 


._Better adapt your questioning accord= 


ingly. 
Excuse me? 
Is your plan as you told me? 
Yes, he will be here at eleven o'ciec¢k. 


Well, get all your medical in then. 


| 
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MR. SEMPLE: 


BY MR. SEMPLE: 


4. 


Mr. Eggert, car. you tell me, you did have an accident 
scme time on the evening of Jume 22, 1971, is that 
right? 


Yes, 


Ard now can you tell the jury in which direction you 


were proceeding when the accident happened? 

I was proceeding in a westerly direction. 

Okay. In which seat were you sitting? 

I was sitting in the front seat on the fireman's 
side, 

And is there a reason that you were sitting in the 
front seat? 

Yes. 

Okay. Timewise, I don't want to go into that now, 
Mr. Eggert, but can you tell me, when you were pulling 
these cars in a westerly direction -- you did have 
a number of cars, is that right? 

Right. 

Lo you know how many you had? 

Approximately twenty cars. 

Okay. And do you know what track you were on? 

O> the city main, 


Do you recall where you got these cars from? 


PrP} 


o P 


A) 


o 
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No, I don't, 

Was Mr. Kendall operating the engine at this time? 
Yes, he was. 

D» you know where the rear end of your train was? 
At the time of the accident? 

At the time of the accident, approximately? 
Halstead Avenue, 

Where is Halstead Avenue, is that across there tracks? 
Yes, ‘t is, Halstead Avenue is across these tracks. 
Is there a crossing there? 

Yes. 

The tracks go across the road? 

Yes, they do. 

When you were going across the road do you know 
approximately what speed you were going? 

Seven to eight miles an hour, somewhere around ia 
there. 

Do you recall what your -- what the move was going 
to be? 

The move was -- we were making an eastbound backup 
mov into the yard but we had to move in a westerly 
dixectic> co get over this switch so we could back 
imto the yar 

Were you going to stay on the city main er go on 


another track? 
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We would have moved in an easterly direction, we 
would have been going off the city main, back into 
the yard, 
On another track or on the same track? 
It would have been another track, through what they 
call. the plant. 
Before you get onto another track do you have ¢o 
throw a switch? 
Yes. 
That is not your job, you have nothing to do with 
that? 
Nothing to do with that. r 
Do you know whét switch was going to be thrown? 
No, I'm not certain. 
All right. But you do know that you had to pull 
sonewhere past whatever switch it was, right? 
Yes. 
How would you know when you ave past the switch? 
They would give us a signal that indicates stopping. 
Who is that? 
The ground crew. 
That is either one of the brakemen or the conductor, 
right? 
Yes, 


Ol\ay. Amd at the time of the accident did you have 
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a conversation with Mr. Kendall prior to this accident? 
Yes. 
And who initiated that conversation? 
Mr. Kendall? 
And can you tell us, do you recall what he said? 
word for word, 


i you give me the gist of what was said? 


What was it? 

Ke asked me if I could see anyone on my side. 

Which side is that? 

The left side. 

All right. When he asked you this question were you 
on straight track or on a curve? 

On a curve. 

Where were you in this curve, like on the inside of 
the curve or the outside of the curve? 

The inside of the curve. 


Did you know where the ground crew was? 


No. I presumed they were on the right. 


Which side is that, is that the engineer's side? 
To* engineer's side, 

How come you presumed that? 

Because that is the side they were working from. 


Wher you say "the side they were working from" was 
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tis scarlier in tao evening? 

Yes. 

In response to Mr. Kendall's request can you tell 
the jury what you cic? 

Well, Mr. Kendal asked we if I could see anyone on 
my side, and I wae sitting in a sest that was cocked, 
the back rest -- the whole seat was cocked to the 
sice, and Mr. Kendell is over there in the cab, and 
so I turned to him to esk him what he wanted, and 

he saic -- again te said, "Can you see senyone on 
yevur side?" And I couldn't get around because the 
seat was cocked, it wouldn't move, sco I started to 
get up to get out of this seat to go into the rear 
seat so I could sit in that seat side saddle and 
watch the signal for him and communicate to him face 
to face. 

Did vou attempt to do this? 

Yes, I attem,*ed to do this. 

When you got up do you know -- were you able to 

make any approximation now fast this engine was 
going? 

Well, it wes slowing down. I would say four to five 
miles an hour, yard speed, somewhere around there. 


You don't know how he was slowing down, do you, 


whether it was a brake or whether it was a threttle? 
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MR, GRIFFIN: I object to the form of the ques- 
tion as leading. 
THE COURT: Yes, sustained. 
BY MR. SEMPLE: 
2 Do you k.ow in what manner this engine was slowed 
dovn? 
He was throttling down. I could hear the engine 


throttling down. 


‘And can you tell the jury what happened next? 


is I was trying to get up to change from this seat 

to go into the other seat I was knocked off balance, 

and first I went back against the seat, and I tried te 

catch myself with the seat but I couldn't hold on, 

and I went from there into the wall, and from there 

IT went down onto the brake valve, which I hit my left 

ynee with, and down in a pile on the floor. 

Did you say anything to Mr. Kendall at this time? 

Yes. I think he said to me, "What happened?" And 

I said, "I hurt myself, I hurt my knee." 

Now, Mr. Eggert, can you tell me, do you know what 
you tc lose your balance or whatever caused 

you to strike the wall? 

It was a slack action. 


Whet is that? 


That is the action of the cars coming in or 


1¢s or the couplers of each car, there is some 


1c: , and wher these come in and you have a number 


5 COURT: Same ruling. I will allow it in. Over- 


SEMPLE: Your Honor, may I make a motion to 


CORT: There is no need to, 


SEMPLF: Thank you, your Honor. 


Chay, Mr. Eggert, vou say that this slack was running 
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case in, coming in, the slack between the draw- 


5, “8S they con. in ydéu get the force of the 


ela iction,. 
CRLFFIN: If the Court please, perhaps I should 
! been wy sooner, J again object to all 
«€ “h's  laim on the ground that it is never 


stserted in the formcl nrlezadinge in this 
court nor in the answers to interrogatories, 
I move to strike such testimony on the 

ground it was rever asserted, there was never 
any amendment to it or any advice to us that 


such a claim would be asserted. 


ruled, 


amend the interrogatories st this time? 


SEMPLE: 


to you? 
it was. 


were you pulling these cars, is that what it was? 


MR, 
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Yes, ve were pulling. 

And in which direction were you pulling? 

West. 

COURT: Mr. Semple, there is one thing you've 
g2t to keep in mind i£ vour doctor is going 
to be here at eleven, and if you want to get 
Sftnaoon and set him off, you've got to cover 
the »edical and afford Mr. Griffin ample 


“ime for his cross examination, 


SEMPLE: Okay. 


BY MR. SEMPLE: 


2. 


* 
mh 


Mr. Eggert, as a result of this blow you received 


some injurv to your knee, did you? 

Yes, I did, 

snd did you at some time seek medical attention? 
Yes, I did. 

And who was the first doctor that you saw? 


Outside of company doctors? 


THE COURT: Who was the first doctor you saw? 


THE WITNESS: Dr. Militello. 


BY 


2. 


MP.. SEMPLE: 
And wnen you saw Dr. Militello what, if anything, 
did Dr. Militello do for you when he examined you? 
He examined me. 


Where was this? 


> *» 
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Yes, it dic improve. 


Aud when was che Last cine thet you exarined Mr. 


Eggert? 


That is in the veport of 9 October 1975, that is the 


one I fust brought in. 

Okay. Can you tell we what your findings were on 
that particular time? 

Me still had sowe cestriction of full flexion. he 
couldn't go all the way back, he lacked possibly 
ten degrees, which frankly isn't necessary unless 
iv. the course of your occupation you have to go full 
squat. He still had some grinding in his kneec 4p, 
he still complained of pain in it, bur he had good 
stability, and his musclature was not up to normal. 
It was not up to normal? 

That is correct. 


Doctor, do you have any opinion 4s to the permanency 


of this injury? 
Yes, I have an opinion. 


Can you tell ire what that opinion is? 


t feel that this wan has a pactia! permanent disability 


involving this knee, wd os part of the extremity, 
rises it a partial pe-maneit disability to the 


‘Cremacyv, 


Is there anything that can be done about tt further? 
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No, be has to live within its limitation. 

Doctor, based on the history you received from Mr. 
Eggert and from what you know about the blow, can you 
tell me with ressonable medical certainty whether or 
not this blow was the competent producing cause of 
the -- I believe -- the dezeneretion and the tear of 
the cartilage and the patella crepitus. 

I can't say that it was the cause of it, but based 

on Dr. Curtin's original examination, it is reasonable 
<O asstime that it was, however, he could have had 
some coftening prior to this which ! not been 
ianifested, because the only way you could tell that 


“ould be to hive the opportunity to take a direct 


look at it, which obvious. t.iuere was no indication 


for. He subsequently developed significant changes 
in his joint that required this treatment eas we have 
outlined here today. So I would say that it is -- 
it was a competent producing cause. The fall that 
he sustained was a.camoetent producing cause of the 
fissuring or the tear that was found in the meniscus 
at a later date, based on his description to me of 
the frll and the findings when I first examined hin, 
es I have earlier testified to. 

MR, SEMPLE: Okay, Doctor, thank you very much, 


Mr. Griffin? 
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MR, SEMPLE: Your H» nor, should I put Mr. Eggert 
back on? 


THE COURT: Yes. 


THOMAS W. EGGERT , having been previously 


duly sworn, testified as follows: 

DIRECT EXAMINATION BY MK. SEMPLE: (Cont'd.) 

2 Mr. Eggert, I think we kind of jumped into the 
accident, I'il try and go back a little prior to 
the time of this accident. Mr. Eggert, I will show 
you Plaintiff's Exhibit 1 for identifi: ation, and 
I am going to ask jou to look at that picture, and 
I ask you if you can identify that? 

Yes, L can, 

And is that the type of arrangement that was inside 
tnis N & W engine on the date of this accident? 
Yes. 

And is this picture -- there is an indication on 
Che cack here, EL 12441, what is that number, is that 
cue engine number again? 

Tnat is the engine number. 

Okay. And that is noc the 2500? 

No, at's not, 

Not the ome -- there is no claim that is the 25007 
INU 


But if this Che exact position ot tne seats in that 
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2500 engine? 

A. Yes, more or less, it's the same seating arrangement. 

THE COURT: How much more or less? 

THE WITNESS: I would say it's pretty accurate. 

THE COURT: All right. 

MR. SEMPLE: Your Honor, I will otfer this in 
evidence, 

MR. GRIFFIN: May I, preliminarily, if it please the 
Court? 

THE COURT: Yes. 

PRELIMINARY EXAMINATION BY MR. GRIFFIN: 


Qa Mr..Eggert, again, this is the same Erie Lackawanna 


1241 engine that was Exhibit 7 that we had a picture 
of this morning? | 
Yes. 

GRIFFIN: Well, on that basis then, your Honor, 


it is the same as the previous exhibit that 


was ruled out. 


COURT: I ruled it out before because there 
hadn't been any showing of any need te have 
the jury or anybody else know what a 
window looked like. Now we have testimony 
involving seats and valves. 
BY MR. GRIFFIN: 


Qa. No valve appears in this photograph, does it? 
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No. 

And were the type of seats in this picture, namely, 

round seats with a pipe back up and then another pipe, 

are they the exact type of seats that were on the 

engine that you were operating the night of the 

accident? 

Yes, it's the same type of seat. 

And what appears to be a window with something in 

the center of it in that photograph, is that the 

S@me as on the Norfolk & Western engine? 

The same side window you nean? 

Yee. 

Yes. 

GRIFFIN: I object to the photograph, your Honor, 
on the ground that is a different locomotive. 

COURT: I will receive the exhibit. 

(Plaintiff's Exhibit 1, previously 


marked for identification, was received and 


marked in evidence.) 


MR, SEMPLE: Thank you, your Honor, 

BY MR. SEMPLE: 

2 Now, Mr. Eggert, from this picture can you describe 
how the seats ar: arranged in that -- in the cab 
ot that -- 


THE COURT: Doesn't the picture show it? 
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MR. SEMPLE: Yes, your Honor. 

THE COURT: Then you don't neeo any testimony. That 
is why we have pictures. 

MR. SEMPLE: Okay. 
(Photograph displayed to the jury.) 

BY MR. SEMPLE: 

2- Mr. Eggert -- 

THE COURT: It you are going to show it to the 
jury, wait until they examine it. Excuse, 


me. Mr. Semple, we will adjourn at this time 


until one o'clock. You wiil be back down- 


stairs at one o'clock. We will bring you 


upstairs as soon as we are ready to go. 


(Thereupon the court was in recess at 


12 Noon.) 


xk kewk:e 
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PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 
1:05 P.M. 


(Counsel present, jury present.) 


THOMAS Ww. bh E RT , called as a witness 
in his own behalf, and having been previously duly sworn, 
testified as follows: 

DIRECT EXAMINATION BY MR. SEMPLE: (Cont'd.) 

2 Mr. Eggert, can you tell me the position of the 
front seat in that N & W engine as it was on the 
night of June 21, 1971? 

A. Well, it was about eight to ten inches off center. 

2 Can you tell me what you mean by "off center"? 

A. It was turned to the left, the seat was turned to 
the left. 

2 Did the seat have a back rest on it? 

A. Yes, it does, 

And can you tell the jury was the back rest facing 
toward the wall or facing toward the other side of 
the engine, Mr. Eggert? 

THE COURT: To the left side of the engine. 

BY MR. SEMPLE: 

2% Was it facing to the left side or over to the right 


side of the engine, more or less? 
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THE COURT: He said it was to the left. 
THE WITNESS: The back rest would have been to the 
right. The seat was counter -- the seat 


was turned counter cleckwise, putting the 


back rest over here. 


BY MR. SEMPLE: 

2. You've got to explain it to us. "Over here," was 
it -- 
Toward the center of the cat 
Over toward the erginesr's side or the right side 
of the cab? 
Yes. 
Okay. And which seat do you usally sit in in this 
type of engi: e? 


The ree - seat. 


Okay. And I thirk you have testified earlier that 


you couldn't sit in this rear seat? 


MR. GRIFFIN: Objection. 


THE COURT: I will object myself. Don't lead 


the witness. He didn't testify to that, 
Mr. Semple. Don't Lead him. 

MR. SEMPLE: I thought he had, 

BY MR. SEMPLE: 

2 Mr. Eggert, did you attempt to sit in the rear seat? 


A. Yes, 1 did, 


& 


, 
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oP © P © P 


59a 
Appendix A — Trial Record 


_ Excerpts of Testimony ci Thomas W *, °27t. 102 


And were you able to sit in the rear seat? 

I was able to sit in it but I had no leg roon. 
Okay. When you say you usually sit in this rear 
seat, what do you do to make leg room, if anything? 
I turn the seat around. 

Which seat is this? 

The front seat. 

What does that do when you turn it around? 

When you turn it around the back rest and the appar- 
atus that is hooked to the seat frame swings ot f 
the way giving you more leg room. 

Okay. And have you been able to turn these seat. 
around in the past? 

Yes. 

And how do these seats operate when you turn them 
around? 

They swivel. 

What do you have to do to make it swivel? 

Just turm it, take ahold of it and turn it. 

Is there a latch that has to be removed? 

Some of them have a latch, others don't. 

How about this N & W 2500, was there a latch on 
that seat? 

I'm not absolutely sure. 


Did you attempt to turn this front seat in the 


9 


YF - 
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N & W 2500 engine? 
Yes. 
What happened when you made your attempt to turn it? 
It wouldn't turn, 
Which seat did you eventually sit in that evening? 
The front seat. 
Okay. And when you are working in the Bison Yard, 
can you tell me in which general direction the tracks 
run? 
They run east and «2st. 
And had you made any moves prior te the time this 
accident sincease 
Yes. 
Do you know how many? 
No, I don't knew how many. Several. 
Do you know in which direction these moves were? 
Both east and ite: 
At the time of the accident which direction were 
you proceeding? 


We were proceeding west. 


And then what were you going to do? 


Make an eastbound movement. 
When you were proceeding west what were yau doing 
with these cars? 


Pulling them up over the switch, over Halstead Street. 


no 


a 


25 


2 
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Then when you began to proceed in this easterly 
direction you would then be doing what to the cars? 
In the easterly direction? 
Yes. 


She svi.g the cars. 


Okay. Now, when you made some of these prior easterly 


moves -~- strike that. Czz you tell me, in connection 


with your duties as fireman, which direction would 
you be looking? 

Looking in the direction that the locomotive is 
moving. 

If the locomotive is moving west you look west, is 
that it? 

Yes. 

The same thing similarly for an easterly direction, 
you look east? 

Yes. 

And had you had occasion to look in an easterly 
direction prior to the accident on this evening? 
Yes. 

Had Mr. Kendall asked you to look fer any signals 
prior this evening, other than the time he asked 
you ‘mmediately prior to your accident? 


Had he made any request of you for signals, to your, 


| 


' 


P © 


> 
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knowledge, whatsoever? 
No. 
Was that ground crew working on your side of the 
engine? 
No. 
At any time that evening, as you recall? 
No, they were not. 
They were working off which side of the engine? 
The engineer's side. 
In your e veri e -- has it been your experience 
that the .01 id crew will ordinarily work off the 
engineer's side if possible? 
Yes. Only in case of necessity on the other side. 
What would be one of the necessiti where they 
would work off the fireman's side of tais engine or 
any engine? 
A curve or some obstruction of some sort. 
Now, we talked about ground crews, are you familiar 
with the way the ground crew passes signals? 
Yes, I am. 
In what manner do they pass them? 


Well, at night, by lamp. 


And de you always have all three member« of a ground 


crew in sight? 


ow Se oY ema 
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2. How do they get the signals up to the engine? 

A. Well, they spread out along the way. 

} 2. Okay. Then what do they do? 

A. They pass signals to each other and, in return, to 

] the engineer. 

3. Kind of like a relay system, is it? 

A. Yes. 

2. Each one is supposed to keep the other guy in sight, 
is that it? 

A. That is right. 

a What are you supposed to do if you lose sight of 
them? 

A. Stop. 

2. That is the rule? 

A. Yes. 

2d Custom and practice, is it? 

A. Yes. 

2  $\Mr. Eggert, at any time prior to this accident had 
you lad occasion to move from the front seat except -- 
strike that. At any time prior to the immediate 
happeringof the accident had you had occasion to move 
from your front seat? 

A. No. 

2: You remained in the front seat, did you? 


Yes. 


2 PF we 
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Had you operated the engine earlier that evening? 
No, I hadn't. 

Did you ever make another attempt to change the 
position of the front seat? 

Later on that evening -- that morning, yes. 

When was this, was this after the accident? 

Yes. 

Do you know about what time that was: 

About four a.m., aporoximately. 

Where had you been pri to making that second attempt 
to change the position of that front seat? 

I had gone in the Halstead Avenue office to -- we 
were in for lunch, and I went in to call the train- 
master and tell him what had happened, 

What you say "what had happened," did you tell him 
what happened? 

Yes, I did. 

Do you recall who you spoke to? 

I'm not sure of his name, It was a trainmaster, I'm 


not sure of his name. I believe he is a N & W man. 


Did you talk to him personally or over the phone? 
I talked to him over the phone first. 

Then what happened? 

He came down. 


Okay. Did you talk to him again when he came down? 
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Yes. 

Where? 

In the Halstead Avenue office. 

How long did you talk to him? 

Ten or fifteen minutes. 

Do you know if he made out an accident report? 

Yes, he did. 
2. Dij you see that report? 
A. No, I didn't. 
MR. SEMPLE: Mr. Griffin, do you have that re,ort? 
MR. GRIFFIN: Yes. 
BY MR. SEMPLE: 
Q. Never seen this accident report before? 
A. I didn't see it. I may have signed it -- 


THE COURT: Do you want to mark that for iden- 


tification as an exhibit? 


MR. SEMPLE: Yes, your Honor. 
(Accident report marked Plaintiff's 
Exhibit 15 for identification.) 


BY MR. SEMPLE: 


2. Mr. Eggert, I am going to ask you to look at Plaintiff's 
Exhibit 15 for identification, take a look at it, and 
tell me if you ever saw that accident report or 


reviewed that particular accident report before? 


Never. The ene that he wrote out was in longhand, 
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there was no typewriter involved. 

THE COURT: Your answer is no, you have never seen 

that piece of paper before? 

THE WITNESS: No, I haven't. 

BY MR. SEMPLE: 

2 Mc. Eggert told us earlier that you strvck your 
knee on the brake valve in this engine? 

A. Yes, 

2 1 am geine te rhow you Plaintiff's Exhibits 2 and 
6 for identification, and ask you if you can identify 
those picturee? 

A. This is the type of brake valve I hit myself on -- 
my knee on, 

2. Are you referring to Plaintiff's Exhibit 2, is that 
the type? 

A. That is the type. 

And referring to Plaintiff's Exhibit 6, is that the 
type that you refer to? 

A. That is the type. 

2 That is a closer view? 

A. Yes, 

2 Mr. Eggert, I ask you if this is a fair and accurate 
representation of the type of brake vaive that you 
struck your knee on? 

A. Yes, it is. 
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And a fair and accurate representation of the brake 
valve that was on that N & W 2500 engine? 
Yes. 
Is this a picture of the N & W 2500 engine brake 
valve? 
Not the 2500, no, 
Which one ig it? 
£570. 
Is that the same series, 2500 series? 
Yes, 
Same type of engine? 
Yes. 
MR. SEMPLE: Your Honor, I will offer these in 
evidence, 
MR. GRIFFIN: No objection, 


THE COURT: Piealntiff's Exhibits 2 and 6 are in 


evidence, 

(Plaincif -° Exhibits 2 and 6, pre- 
viously warked for identification, were 
received anc marked in evidence.) 

(Photographs displayed to jury.) 

BY Mk, SEMPLE: 


a Mc. Eggert, in either Plaintiff's Exhibit 6 or 


Plaintiff's Exhibit 2 in evidence is there a guard 


on either of those brake ~alves? 
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A. No, there isn't. 
2. Have you ever had occasion to see a brake valve with 


a guard on it? 

MR. GRIFFIN: I object to that. 

BY MR. SEMPLE: 

eS Any of the 2500 series engines? 

THE COURT: Sustained. 

BY MR. SEMPLE: 

2. Some engines have guards on them for these brake 
valves? 

THE COURT: Leading. 

BY MR. SEMPLE: 

S. Mr. Eggert, I am going to show you a couple more 
pictures. I show you Plaintiff's Exhibit 4 marked 
for identification, and ask you if you can identify 
that picture? 

A. Yes, I can. 

2. And can you tell me what type of engine that is 


off of? 


A. That is a N & W engine, 4154. 
2 It is not the 2500 serie:? 
A. No, it's not. 


a Is this valve that is portrayed in that picture 


different than the one portrayed in Plaintiff's 


Exhibit 2 and Plaintiff's Exhibit 6? 


A 
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Yes, it has a guacd, 


MR. GRIFFIN: I object. 


THE COURT: That question and answer is stricken, 


BY MR. SEMPLE: 


2. 


Does this picture fairly and accurately represent 
what a guard «© vuld look like on of these brake 


valves? 


{ 


THE COURT: Don't ask that type of question. Ask 


another question, The jury will ignore any- 
thing in the lawyer's question that might 


be testimony. 


BY MR. SEMPLE: 


Q. 


Mr. Eggert, can you tell me approximately how many 
N & W 2500 series engines you have worked on? 
No, that would be a little difficult. 


Have you worked om more than one? 


Yes. 


Do they all have exactly the same setup as shown 

in Plaintiff's Exhibit 2, as far as brake valves 

is concerned? 

I can't say that. The ones that I have been on aave,. 
They are all that war? 

In this series of engines, yes. 

Have you ever worked on the N & W 4000 series 


euzgines? 


a 
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in I may have, 
2. Do you know? 
TRE COURT: Prior to the accident? 


BY MR. SEMPLE: 
is Prior to the accident? 


i. I can't say absolutely. 


oe i178 you worked on engines that had a fireman's 

brake valve set up different from this one? 

A. Yes. 

MR. CRIFFIN: I object, if the Court please. It 
is outside the scope of this case, He was 
on a particular type of locomotive at the 
time. 

THE COURT: I won't allow any further inquiry. 

MR. SEMPLE: Okay, your Honor, 


BY MR. SEMPLE: 
2. Mr. Eggert, do you recall the dates that you were off 
work immediately after the accident, your best 


approximation? 


A. I'm sorry. Would yov repeat that, please? 


& 


Can you give me your approximation of how long you 
were off work immedictely after this accident? 

A. Approximately six months, a little bit more, 

a Were you off work again after your surgery? 


A. Yes, I was. 
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Anc can you tell me approximately how long a period 


of time that was? 
That was approximately six months, 
Were you able to make any computation as to the 
earnings that you lost during that six month period? 
Yes, I have been, 
Can you briefly tell us how you made that computation? 
by other men's wage earnings. 
These men were in a similar position to you? 
Yes. 
Similar in seniority to you? 
YES. 
Cam you give me an approximation of the amount of 
wages that you iosc for the initial six month period? 
MR. GRIFFIN: I object to this. 
THE COURT: Sustained. 
BY MK, SEMPLE: 
2 hye Eggert, can you tell me how much you were making 
@ week just pricr to this accident? 
Not without looking. 


COURT: Lowuking at what? 


WI.LNESS: The record, 
BY MK. SEMPLE: 


Which record? 


A The time books. 
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Would that show in your time books what you were 
making? 
Yes. 


Can you give me an approximation? 


Probably -- 


THE COURT: Well, are the time books available? 


(Thereupon time books referred to 
were marked Plaintiff's Exhibits 16 and 17 


for identification.) 


BY MR. SEMPLE: 


Q. 


I am going to show you Plaintiff's Exhibit 16, which 
purperts to be a red book with the marking 1970 on 


the front, and Plaintiff's Exhibit 17 for identif- 


ication having the year 1971 on the front, can you 


identify these booklets? 

Yes, I can, 

And can you tell me what they are? 

They are my time records, 

Can you take a look at the 1971 book and give me 

an estimate of how wich you were making a week prior 
te Jun. 22, 1971? 

Do you want me to read some of these? 

Can you figure from there? 

I have a total, 


Where is the total, at the end of a week? 
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Yes. 


MR. SEMPLE: Your Honor, I think before he refers 


to them, I should offer them in evidence, 


Mr. Griffin? 


MR. GRIFFIN: 


1 don't have any objection if he keeps 


them on a day by day basis. 


THE COURT: Who keeps them? 


MR. GRIFFIN: I think they are his books. I sub- 


poenaed them, 


MR. SEMPLE: I don't care if they are in evidence 


Or not, but if he is going to refer to them 


perhaps the Court might want them in evid- 


ence, 


THE COURT: I think they had better be. You say 


| you have no objection if they were kept by 


Mr. Eggert? 


MR. GRIFFIN: No. 


THE COURT: Plaintiff's Exhibits 16 and 17 are 


in evidence, 


(Plaintiff's Exhibits 16 and 17, 


previously marked for identification, were 


received and marked in evidence.) 


BY MR. SEMPLE: 


2 These are gross figures, I assume? 


|| Ae Yes, gress. 
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Q- Can you read me some of these weeks prior to June 
22nd? 

A. Period ending June 8th, our week ends on a Tuesday, 
total $307. 

THE COURT: What year is this? 

THE WITNESS: June 1971. Tuesday the 8th, total 


$307. 


BY MR. SEMPLE: 


2 


A. 
a 
A. 


© 


© P © P © P wo Pp 


The week after that? 

Week ending Tuesday the 15th, $290. 

Yes? 

The week ending the 22nd, which I worked the 2lst 
but didn't work the 22nd, $234. 

Okay, Mr. Eggert. In between 1971 and the present 
time have you received any wage increases? 

Yes, several, 


And what was your per day rate back in 1971? 


I'll look here. $40. 

$40 per day? 

Per day. 

What is your per day rate now? 

$58.32. 

Mr. Eggert, have you lost any other time, other than 
those two six month periods in 1971 and the period 


from June 14, 1972 to January 4, 19732 
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Yes, I have. 
Do you know approximately how many other days off 
that you have lost as a result of this injury in 
1973? 
MR. GRIFFIN: If the Court please, I object, that 
is too general, 
MR. SEMPLE: In 1973. 
THE COURT: Yes or no. Overruled. You can answer 
yes or no, 
THE WITNESS: Would you repeat that, please? 
BY MR. SEMPLE: 
2 Can you tell me how many days that you have lost in 


1973? 


a Yes. 


x 
Which you attribute to your knee injury? 


Yes. 

Do you know what that figure is, will you tell us? 
GRIFFIN: I object to that. 

COURT: Aren't there some records that you can 


rely on? 


THE WITNESS: Yes, I have that figured out. 


THE COURT: You have records which show it? 
BY MR. SEMPLE 
Q2 Does it show in your time book? 


A. Yes, I have totaled most of these. I don't know as 
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they are in the time book, but I have them on a sheet 


of paper, the amount of days off. 


2. Did you take this from the time books? 


A. Yes, 1 did. 


(Plaintiff's Exhibits 18 and 19 marked 
for identification.) 
BY MR. SEMPLE: 
Mr. Eggert, I will show you Plaintiff's Exhibits 18 


and 19 and ask you if you can identify those notes? 


THE COURT: What are the exhibits? 

MR. SEMPLE: They are -- 

THE COURT: Let him state. 

THE WITNESS: They are wage earning figures, time 


off. The time off and the number of days 
per month I was off month by month, and also 
some wage earnings. 

THE COURT: Are they records of any kind? 

BY MR. SEMPLE: 

2 Did you compute these from your time books? 

A. Yes, these days come from my time books. 

THE COURT: The time books are here’ 

MR. SEMPLE: The time books are here, if we want 
to go through them, 


THE COURT: I will leave that up to you, Mr. 


Griffin. 
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BY MR. SEMPLE: 
2 Mr. Eggert, from your time book did you compute a 
number of days that you lost, a total number of 
days you lost in 1972 that you attribute to your 
knee? 
Yes. 
Can you tell me, does this note refresh your reroll- 
ection? 
Yes, it does, 
You get this out of your time book? 
Yes. This is the amount of days from the time I was 
off until I went back to work. 
Car you tell me how many days that was? 
205 days. 
MR. GRIFFIN: I object to it, if ths Court please. 
Is that the six months? 
BY MR. SEMPLE: 


a I don't want the six months. All I want is the 


additional time other than those six month periods. 


I'm sorry. in '72? 

Did you lose any other days in 1972 -- 
Yes. 

-- other than the six month per‘od? 


Yes, I did, I lost a few days. 


Do you know how many more? 


20 


THE 


BY MR. SEMPLE: 


2. 


> 2 FP eB P 


ee em ee ee ee 
¢ 
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No, I would have to look at the record for that. 
How about 1973? 
Yes, I lost time. 
And was that in any particular -- that wasn't in 
any month period, was it? 
No, it wasn't. 
What is it? 
GRIFFIN: I object, if the Court please, spe. 

ulative, insufficient foundation, May I 


see these exhibits being referred to? 


WITNESS: Sure. 

COURT: You are objecting, Mr. Griffin? 
GRIFFIN: Yes. 

COURT: Sustained, 


(Plaintiff's Exhibits 20 through 23 


marked for identification.) 


Mr. Eggert, I would ask you to look at Plaintif‘’'s 


Exhibits 20 through 23, and ask you if you can 


identify ther? 

Yes, I cam. 

What are they? 

My time books, 

What years are they for? 


‘72, 3, 4 and 5S. 
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Do *hose books contain the information about the 

days that you were off of work? 

Yes. Those days aren't filled in as work days. 

Do they have any notation in there whether you are 

off fer injury or anything Like that? 

Some of them do, some don't. I kept a pre ty close 

record at first and then I didn't. When I was off 

1 didn't put anything in. Occasionally I would put 

sick in there, occasionally I would put off, but 

no consistent record, 

Do you know how many days you lost in 1975 

the present time? 

GRIFFIN: Objection, if the Court please. It 
is ebvious from these records that che man 
is trying to claim every day that he didn't 
work, whether it is a Sunday or Monday or 
Saturday, that he was off sick. It is 
not connected at all to this situation. 

MR. SEMPLE: Your Honor, I don't think that is what 
he is trying to claim. I am trying to get 
here the days that he was off if he can 
attribute them to the accident. 

THE COURT: The question is the reliability of 


the record, and, of course, I don't know 


when Mr. Fggert first consulted an attorney 
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vr had in mind any lawsuit on account of 
the accident. If there did come a time 
when either or both of those things happened, 
assumably after that time any time off on 
account of the injury would have been so 
noted, 

BY MR, SEMPLE: 

2 In any ef these bookd do you make any notation 
definitely that you were off because of injury? 
Yes, I would write "Off sick." 

Did you do it in '75? 

No, 

Did you do it in '74? 

I don't believe so, 

Do yeu know if you did it in 1971? 

I believe I did, but I'm not certain. 
727 

I'm not sure, 

732 

I'm not sure on '73, 

Are you sure of the two six month periods? 


Yes, I am, 


MR. SEMPLE: I have no furtuer questions. Mr. 


Griffin, your witness. 


Sla 
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CROSS EXAMINATION BY HR. GRIFFIN: 
-¥ Mr. Eggert, ) just waut to see what your claim is 


e PF eb Pe 


today duriag this ctrisel velative to your accident. 
Is it your claim that some part of your left knee 
contacted part of the brake valve? 

Yes, it is. 

Aad what level of the orake valve did it contact, was 
it right up at the level and the height of this 
so-called valve where the cock is? 

I'm not certain where I contacted it. 

Well, haver't you repeatedly claimed and sworn in 
the course ot this case that you contacted the brake 
valve right up at the level of the cock? 

I'm not certain of that, no, 

My question is haven't you unequivocally sworn 
repeatedly to the fact that you contacted the 
brake valve up at the level of the angle -ocki 

If I have sworn to that, I can’t be certain, no. 
Do you know whether ycu contacted the brake valve 
at all? 

Yes. 

Are you sure of that? 

Yes, I am, 


And hasn't it been your claim that you contacted 


that right at the angle cock, that is where you hit it? 
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That is what it felt like. 
And that is what you said? 


Possibly. 


Is that as strong as you are going to meke it, 


"sossibly 

I'm not absolutely sure where I contacted the valve. 
You have previously testified and sworn to the fact 
that you contacted it right at the angle cock, isn't 
that right? 

If I did, I'm not absolutely positive, I can't be. 
You have now figured out that the level of the angle 
cock is quite a bit above the knee level of a persen 
that is standing in a locomotive cab, isn't that 
true? 

Yes. 

That is the fact, isn't it, that on that N & W engine 
that you claim to have been in on the night of this 
accident that the angle cock and the valve is above 
your knee level, isn't that right? 


I'm not sure. I'm ant absolutely sure on the 2500. 


I thought you just told «ie 2 second ago -- 


I haven't saw the 2509, 
You worked on it a whole night, didn't you? 


I didn't realize how badly I was injured, I didn't 


go out and take measurements. 
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yen wocked in the 2500 for the whole night, from ten- 


thirty on the 21st to the morning hours, four in the 


merning on the 22nd, isn't that right? 


is when you claim you had this accident, isn't 
that correct? 
That is right. 
Hedn*t you worked in that 2500 before? 
i wey have, 
AS a watter of fact, you worked in it just before 
it, a day or two before, hadn't you? 
I mey have. 
Isn’t that whet your book show, that you worked in 


the 2500 the shift just before? 


Not the shift before, nu. I'm eure of that. 


Let's look. In this record that you kee you list 
P 


the job you are working and the locomotive numb ?r, 
isn't that correct? 

Yes. 

All right. Now, i show you your Exhibit Number Aes 
that is your boo! where you cept the information for 


r Losi, siske? 


t is the year you clain you hurt your knee, right? 


Tnet is right. 


nm 


uo 


A. 


& 
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Now, I direct your attention to Monday, June 2lst, 
it shows that you worked on the 2500, right? 


Yes. 


That is the tour of duty that you seek to claim that 
this accident happened, right? 
That is right. 
Let's Look at the one immediately before it on 
Saturday the 19th, that was the day that you worked 
right before, right? 
I was off one day, wasn't I? 

asked you the Last shift that you worked before 
tne 2lst, you worked on Monday, you didn't come to 


work on Sunday, is that right? 


That is right. 

You were off that day. Did you work Saturday? 
Yes. 

What engine did you use on Saturday? 

2500, 

The same one you used on Monday? 

That is right. 

You knew where the emergency brake valve was located, 
Jidn't you? 

No, I didn't. 

You didn't? 


No. 
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art cf your responsibility to know 

wWi.cve Che equips:ent is om this particular Locomotive? 
Rec vhen L'm on -- i‘ii tumning an engine I have 
t.5 valve in frort cf me. 

ou the ergiscer's side? 

correct. 

yeu were on the fireman's side, right? 
Yese 
There is an emergency brake valve on the fireman's 
side, vight? 
Yes. 
Tnact is a piece of safety equipment so that you can 
stop the engine, right? 
Yes. 
Aud you have told us that it waa your custom to 
switch on and off so that part of the time the 
tu,-neer worked one side, the fireman worked the 


side, then you switched? 


Leu would have been cr the fireman's side for a 
pert of the duty on the 19th, would you not? 


Yé 


And you are unable to tell us today -- strike that. 


& 


> 


4 
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You have gene back and taken pictures of the 2500 4 
series, haven't you? 

Not the 2500, the 2500 series, yes, 

That is what I asked you. You testified earlier 

that all the brake valves are basically in the same 
location, right? 

Fasically in the same location. 

It is a fact, isn't it, that the level at which the 


angle cock is that shows in that picture is a 


number of inches above the knee level, right? 
No. 
It's not? 


Not in all of them, no, they varv. 

It is in the ones that the pictures show, isn't it? 
Isn't it in the picture? 

May IT see it? 

Right up -- just under the window level, isn't that 
correct? I direct your attention to Exhibit 6. 
Yes. Just above the door Latch, yes. 

Right underneath the window sill, right? 

Yes. 

‘ow, I want you to mark, if someone has a marking 
device, I want you to mark the angle cock with an 
A, and then put your initials where the angle cock 


is 


A. 
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You mean where the angle cock is put an A? 
Put an A. 
All right. 
That is the actual valve, isn't it’ 
Yes, it is. 
All right. What goes down the side are referred to 
as the pipes, is that correct? 


That is right. 


All right. Put your initials opposite that, please, 


Mr. Eggert. 

(Witness marks exhibit.) 

New, so the record shows, you marked Exhibit 6, 
correct? 


Yes. 


MR. GRIFFIN: May I show thia to the jury, your 


Honor? 


THE COURT: Yes, 


(Photograph displayed to jury.) 


BY MR. GRIFFIN: 


2. 


Now, Mr. Eggert, didn't you testify this morning 

en your direct examination when you described a 
version of this claim that you got up, that there was 
some movement of the train, that you feel down against 
the brake valve? 


No, I didn't. 
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Didn't you testify in those appioximate terms this 
morning? 
That isn't -- this isn't how it happened. 

THE COURT: That wasn't the question. 

BY MR. GRIFFIN: 

2. Did you testify to that in those words, that your 
accident happened when you were standing up to look 
in some direction and there was some movement ->f 
the engine and you fell down and went down against 
the brake valve? 

No, I didn't, 

You didn't testify to that, all right. Now, is it 

not a fact that you have previously not only reported 
on a number of occasions, but testifeid that the 
contact between your knee was with this brake val: 


lever where you have marked an A on Exhibit 6? 


I can't say that. I don't know exactly where I hit 


it. That's what it felt like to me. 
THE COURT: Listen to the question. Read the 
question, Mr. Noel. 
(Thereupon the last question was 
read by reporter.) 
THE WITNESS: That could be, 
BY MR. GRIFFIN: 


2 When you gave that testimony and made those reports 
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were you telling the tr a? 
Absolutely, to the best of my knowledge. 
You also said on those occasions, did you not, that 
when this occurred you were turning in yeur seat? 
I was turning in my seat? No, I was not. 
Isn't that what you said, isn't that what you testified 
te? 
Ne, I was not turning in my seat. The seat wouldn't 
turn. 
We'll get into that in a minute. Mr. Semple shewed 
you Exhibit 15, which is an Erie Lackawanma accident 
repert form called OD-4, correct? 


Yes. 


Now, you told us that some time later, around four 


o'clock er se, you contacted the terminal trainmaster, 


is that right? 

About three-thirty, yes. 

You said '* came and met with you, is that cerrect? 
Yes. 

And was one of your purposes that you wanted to 
report some occurrence? 

No, this was his idea to come down. 

Well, wasn't it your purpose in contacting the 


trainmaster to make a report of an accident or 


eccurrence? 


20 


24 
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Yes, to notify him. 

And in the course of your notifying him you told him 
what you claimed happened, did you not? 

When he came down, 

All right. He wasn't there in the cab, was he? 

No, he was not. 

Any information that he would recerd on his report 
would have to come from yeu, is that right? 

That is right. 

New, did you report to Mr. R.W. Reich, the terminal 
trainmaster, and I quote: "Turning areund on seat of 
Engine 2500 struck left knee on emergency valve 
lever." Is that what you reported? 

Undoubtedly, yes. 

You reported to the first persen that you explained 
this alleged accident te that you were turning around 
on the seat of Engine 2500, correct? 

Trying to turn around, I was turning around. 

You further reported that in the process of soe 
turning you struck your left knee on the emergency 
valve lever, correct? 

Correct. 

Now, this version of the claim that you were standing 


and there was a movement of the train and you fell 


in some respect, when was the first time that you 


ail 
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told anybody that version? 

I told him what happened. I told him that I fell. 
Just a minute. When is the first time that you told 
anyone in this case at any time the version that you 
have testified to here today, namely, that you were 

up and standing and there was some movement of the 
train that caused you to fall? 

I didn't mention slack action for the simple reason that 
is an everyday occurrence with us. 

Do you understand my question? 

Oh, yes, I de. 

When did you for the first time give a version that 
you were out of your seat and standing up and there 
was a movement of the train and you fell and allegedly 


contacted this brake valve lever? 


The first -- when I talked to my new attorneys I 


told them what happened, and I mentioned this slack 
action, and this to them was very important. 

The first time that you gave this version was when 
you were in the office of your present attorneys, is 
that right? 

No, no, I have mentioned this before. 

Well, do you recall being asked that question back 
in March of this year, when you first gave tuat 


versien? 
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(Ne respoase.) 


GRIFFIN: Has the examination before trial been 


marked? 
SEMPLE: It is marked for identification, 
COURT: Plaintiff's Exhibit 8, 
GRIFFIN: I will refer to it as Exhibit 8 thea, 


is that all right, your Honor? 


THE COURT: Yes, 


BY MR. GRIFFIN: 


2. 


What was the name of the first firm of attorneys 
that yeu had in this case? 
Weber & Westen. 


And approximately how long after this, after June 


22, 1971, did you retain that firm? 


I would say appreximately a month, month and a half. 
Of course, the events of what you claim eccurred on 
June 22, 1971 were much fresher in your mind a month 
after that date than they were in March of 1975, were 
they not? 

Yes, I suppose they were. 

Amd when you first went into the effice of whoever 
you contacted in Weber & Weston, you explained how 
your claim occurred, did you not? 

Yes. 


And they filed papers on your behalf, did they not? 
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Yes. 

And then later they had you sign written answers to 
various questions in the case, written answers te 
interrogatories? 

Yes. 

Which we will ask you about a little later. Yeu weat 
over the facts with them at that time, did you not? 
Yes. 

Then at some time you discharged those lawyers, is 
that cerrect? 

That is correct, 

Then you retained new lawyers, correct? 

That is right. 

Who was the new lawyer you retained? 

The gentleman sitting right there. 

Mr. Lankes office? 

Yes. 

In between Mr. Lankes and Weber & Weston there was 
another lawyer in the case, right? 

No, there wasn't. 

Never entered the case? 

Never entered the case. 

Did you discuss it with some other Lawyer? 

Yes, 


Who was that? 


, © -} 
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Homer Peters, 

He is an attorney in Albany, New York, is that cor: :t? 
Yes, 

Did you meet with him? 

Yee. 

Where, in Buffalo? 

Yes. 

Did you go over all the facts with him? 
No, 

You didn't go over any of the facts? 
No. 

Although you met with him in Buffalo? 
Yes, 


I want to ask you about this version of the accident 


that you have today, and I am directing your attentioca 


te Exhibit 8 which is the typed up transcript ef the 
testimony which you gave on March 11, 1975, correct? 
Correct, 
New, turning te Page 103 and 104, Starting with your 
now explanation about slack, Starting on Page 103, 
Line 17, were you asked this question and did you 
give this sworn testimony on March ll of this year: 
"2. Did you do anything to brace yourself for the 
slack?" 


Incidentally, slack, if there was any slack, slack is 
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4a normal thing in railroad 6vitching moves? 
Yes. 
Page 103, Line 17: 
“a Did you do anything to brace yourself for the 
slack? 
I grabbed the seat. When the slack come in it 
threw me back and I grabbed the seat, but then 
I went over against the bulkhead and went down. 
It threw ‘own into the valve." 
Was that your testimony then? 
2s, it was, 
So +: that time you swore that you went down into 
the valve? 
I did go down into the valve. 
Vkay. Those were your words, were they not, "down 
into the vaive,"? 
(No response.) 
I am asking you were those your words? 
Yes, 
Listen to the next question, Were you asked th’ 
question and did you give this answer: 
"2. Have you ever told anyone up to today this 
version of what happened that night or morning? 


A. No." 


That was your sworn testimony then, right? 
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Well, if that is the sworn testimony or not, I have 
said that. 
That is what you said when you were questioned on 


March 11, 1975, right? 


A. I see it. 

2. I asked you then, did I not, I said, "Have you ever 
told anyone up to today -- today being March llth -- 
this version of what happened that night or morning? 
Answer: No." That was your testimony, right? 

A. (No responee.) 

THE COURT: Have you answered the question? 

THE WITNESS: I saw the "No," 

THE COUPT: Did you say no? 

THE WITNESS: I must have, 


BY MR. GRIFFIN: 


2. Was it the truth when you answered that question? 

A. No, because I have discussed it. 

2 You answered it untruthfully then? 

A. Yes, I did, 

2. How many other things and answers in this particular 
transcript of your testimony are untruthful? 

MR. SEMPLE: I object to that, your Honor, 

THE COURT: Overruled, 

THE WITNESS: What was the question? 


BY MR. GRIFFIN: 
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How many other answers in this sworn testimony that 
you gave on March 11 of 1975 are untruthful? 
I'm not aware of any. 
Se this is the only answer in all the testimony 
that you gave that you now say is untruthful or 
incorrect, is chat right? 
That is right. 
Mr. Eggert, when you finish work on a locomotive 
are you required as an engineer -- let me withdraw 
that. As the engineer you are in charge of the 
engine, is that correct, during your tour of duty? 
That is right. 
And you are required to check out the equipment on 
a locomotive, right? 


Yes, that is right. 


When you finish a tour of duty, if there's any 


repairs needed for the locomotive or any problew: 
with it, are you required to turn in 2 report? 
Yes. 

What is the number ef that report? 

I'm not sure of the form number. 

And after you finished your tour of duty as the 
engineer on N & W 2500 on June 19, 1971, did yeu 


turn in a report as to any defects in that parcicular 


locomotive? 
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A. June 19th? 

2 Yes, 

A. There was no forms available. 

2. There were no forms available, 

A. No forms available, 

2. Se you didn't turn in any report ef any preblems 
with locomotive 2500 after your tour of duty on the 
19th, is that right? 

A. There was nothing wrong with it, as far as I know, 
but there was no reports either, 

2 Well, then let's forget about the reports. You 
wouldn't have made a report because there was 
nething wrong with it, is that right? 

A. Ne, that's not right. 

Isn't that what you said? 

A. I make one out regardless if they are available, 

2. But there was nothing -- if you had a form, which 
you now say you didn't have, you would have reported 
no problems with N & W 2500, right? 

A. No, 

2. What do you mean? 

THE COURT: You mean yes, you would have made 

such a report? 

THE WITNESS: No, I would have put basic things 


to have done to the engine that all engines 
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need after being out in the yard, check 


sanders, supplies, et cetera, 


BY MR. GRIFFIN: 


ae 


? 


Pe P ® 


Well, check sanders, supplies, but in terms of any 
specific problem with the N & W 2500 after it worked 
on Saturday the 19th, you wouldn't have had anything 
to report, is that correct? 

Not to my knowledge, there was nothing wrong with 
it. 

Yeu say somehow you had a problem with the seat 
turning or something like that when you used the 
same locomotive on Monday, is that it? 

That is right. 

You say there were no forms available? 

No forms available in the Halstead Avenue office. 
You looked for forms? 

Yes, I did, 

No forms were available, is that the idea? 

That is right. 

Presumably no one would have been abie to make engime 
reports out there .n the Bison Yard area on the 19th 
and 20th, and so on, is that it? 

That is right. 

If the railroad's records have forms for those 


various dates -- strike that. Did you turn in any | 
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report after you finished your duty on the evening 


of the 2lst and the day of the 22nd? 

There was no forms again, 

Again no forms? 

That is right. 

Wés there anything to report that day? 

Yes, there was. 

And what was that? 

The same thing, sanders, this type of thing. 

So there was no difference on the 2lst and 22nd as 
compared to the 19th? 

No difference. 

What direction do you say that you were traveling 
at the time that you say you had this accident? 
What direction were we traveling? 

Yes. 

In a westerly direction, 

But the work that you were deing was generally in 
an easterly direction, right, the tracks upon which 
you were making switching moves were generally to 
the east, is that correct? 

We were making an eastbound move, yes. 

And when you would make an eastbound move, you 
would shove cars inte various tracks, which tracks 


were generally east of Halstead Street, right? 


A. 
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Yes, 
And the front of the engine would be facing the 
direction that you were doing the work, is that 
correct? 
No. 
It wasn't? 
No. 
You mean you had -- as the engineer in charge of 
this particular tour of duty that night, you had 
the front of the engine facing away frem the way 
that you were doing most of your work? 
That is right, 
That was your decision, was it? 


Oh, no. We have no decision over which way the 


locomotives are facing. We have asked on many 


occasions to have them turned. They refused to 

turn them because of the time involved. 

Is it not a fact -- is the short end of the locomotive, 
is that the so-called frent? 

On this particular engine, yes. 

All right. And the short end of the locomotive -- 

do you claim here that the short end of the locomotive 
was not facing east? 


I do. 


MR. GRIFFIN: May this be marked for identification? 
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(Photograph referred to was marked Defendant's 


Exhibit 1 for identification.) 
BY MR. GRIFFIN: 
2. Directing your attention to Defendant's Exhibit l, 
I ask you whether that is a picture of N & W Leco- 
motive 2500? 
Looks like it, yes. 
And on the left side we see the so-called short end, 
do we not? 
Yes. 
a That is the front of the locomotive? 
A. That is right. 
MR. GRIFFIN: I offer this in evidence. 
MR. SEMPLE: I have no objection, your Henor,. 
THE COURT: Without objection, Defendant's Exhibit 
1 is in evidence. 

(Defendant's Exhibit l, previously 
marked for identification, was received and 
marked in evidence.) 

MR. GRIFFIN: Does the Court care to see it? 
THE COURT: No. 

MR. GRIFFIN: May I show it to the jurors? 
THE COURT: You may. 


(Photograph displayed to jury.) 
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Mr, Eggert, with Defendant's Exhibit 1 showing in 
the foreground on the left side the front of the 
locomotive, which seat would you have been sitting 
in that night as your locomotive went back and ferth, 
the seat that would be closest to the front of the 
locomotive or the seat that would be closer to the 
back of the locomotive? 


Closer to the front. ’ 


Closer to the front. Now, do I understand that it 


is your testimony that all night long, from the time 
you went to work at ten-thirty until the time you 
claim you had an accident, you remained continuously 
in that particular seat? 

Yes. 

And that would be all the while you were going back 
and forth during the hours of work making the various 
movements, correct? 

Yes. 

And did you make it a practice to look in the 
direction that you were traveling? 

Yes, 

And so at some tine you would -- strike that -- 


incidentally, this was June 22nd, was it a pleasant 


Summer evening? 


& 
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It wasn't raining. 
The temperature would be typical for that time of 


year, im the 70's ©. at ieast -- 


I couldn't say as to that, 

Of course, the cab of the locomotive generates a 
bit of heat, does it not? 

Not really. 

‘At that time of the year is it customary to cperate 
the locomotive with the side windows epen? 

There, again, it ali depends, 

In the summer months, like June and July, don't 
you gentlemen when you work keep those windows on 
each side open? 

Not necessarily. In the middle of the night it's 
damp and the windows are shut. 

Did you have the windows open that night? 

I don't believe I did, 

But there are windows on each side which you can put 
your arm out and look, if you care to, is that 
cerrect? 

Put your arm out? 

Don't you sometimes -- isn't it customary to sit 
with your arm out on the edge of the window sill? 
Not my arm, 


Not yours, how about the engineer's, how about the 


«a. 


A. 
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ore operating the engine? 
He may be out there but I don't put my arms out 
beyond the running gear of the engine, 
I'm not Suggesting that you stick them ouc straight, 
but don't you use the window sometimes for an arm 
rest when the window is open? 
Yes, but just the arm rest; beyond that point, no, 


Is there an arm rest right on the window sill? 


That varies, some of them are -- 


THE COURT: Do you remember about the 2500? 


THE WITNESS: No, I really don't. I don't remember 


the arm rest too well, 


BY MR. GRIFFIN: 


2: 


Here is your picture, Exhibit 1, Mr, Eggert, doesn't 


it show -- you said this is the same type of arrange- 


ment as the 2500, and does that show an arm rest right 


on the window sill? 

Yes, but these -- on the Nn & W they are indented into 
the wall, they fit in, a ditferent type. 

I won't belabor it any more, but when an engineer 

Or someone is operating an engine going into a 

track, don't they look out the side window to get 
directions, especially in the summer time? 

No, not necessarily, 


Well, do they? you say "not necessarily," isn't that 
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a normal way to look for signals, that you lean out 
the side window and you look down the track when 
yvu've got ten, twenty cars chead? 
No, 
(Defendant's Exhibits 2 and 3 marked 
for identification.) 

BY MR. GRIFFIN: 

a Mr. Eggert, I direct your attention to Defendant's 
Exhibit 3, which is a -- I ask you whether vou 
recognize that as a photograph of the inside of 
the 2500 toward the fireman's side where the two 
seats are, with one seat taken out so that the 
emecgency braxe valve is in view? 

Yes, that is the same setup as the 2500. 
Now, does the window with the arm rest appear in 
that particular photograph? 

A. Yes. 

MR, GRIFFIN: I offer it in evidence. 

MR. SEMPLE: Your Honor, I have ne objection, 

THE COURT: All right, Defendant's Exhibit 3 is 

in evidence, 
(Defendant's Exhibit 3, previously 
marked for identification, was received and 


marked in evidence.) 


MR. GRIFFIN: May I show it to the jurors, your Honor? 
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THE COURT: Yes, you may. 


(Photograph displayes to jury.) 


BY MR. GRIFFIN: 


2 


Now, as you sat in whichever seat you were sitting 
in, Mr. Eggert, before the time you claim you hurt 
your knee that night, you we back and forth over 
Halstead Street and in and out of various tracks, 
is that correct? 

That is correct, 

And all the time you remained in the same seat? 
That is correct. 

And when you sat in the seat that you were sitting 
in what 4irection were you looking? 

The seat I was sitting in? 


Yes. When you sat in the seat, if you were sitting 


normally with the back, what direccion were you 


locking in, east or west? 

That would be a westerly direction, 

Thst was west? 

Yes, 

Now, you sat that way all night you say? 

Yes, 

When you would move west which side do you say you 
were on of the cab? Let's assume you are moving in 


a westerly ¢cirection, assume that that is the case, 
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which side of the cab are you on, north or south? 
South side, 
South side, So south would be to your left if yor say 
you were looking in a westerly direction, right? 
Yer. 
And when you would move in a westerly direction in 
connection with that movement -- those movements 
that night, it would be -- you would look the way 
you were going. right? 
That is right. 
Now, when you moved east, you would turn around to 


look east? 


Turned around as much as I could to my left, 


Is that the way you say you did it all night? 

That is the way I did it, you know, when I was just 
making sure we were clear, there was nothing in our 
way, when I was watching my side. The seat was 

on an angle and I would look back like that. 

Did you not, as the fireman, look in the direction 
you were traveling all times during your tour of 
duty that night? 

Ves, I looked in the direction I was traveling, 

And when you looked -- when you were traveling east 
you were looking east, were you not? 


That is right, 
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And you were looking east from the seat 
Cudt you were vccupyinug, rightc? 


suat is rivzht, 


And at the particular time Chat you claim that you 


auct your knee, you had occasion to iook to the east, 
a8 that right? 

i was going to take Signals from Mr. Kendall, mr. 
Keadall aad { were going to relay signals across the 
cad. Now, this is a different story. 

Now, you were going to take Signals from Mr. Kendall? 
We were going to relay signals back and forth, 

But I thought you testifted you wanted to look to 

Sce if anyone was down east on the ground because 

Ne. Keadall couldn't see his ground men? 

That is right. 

In order to do that you would have to look to the 
east? 

That is right, 

As you had done -- strike that. You had looked in 
the direction en you pushed up in the various 
tracks to the east by turning around to the left, 

had you not? 

I didn't have to communicate with the engineer at 
that time. 


Pardon? 
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I didn't have cto communicate with the engineer on 
those moves, 
The engineer is right across the cab a few feet away? 
Yes, that is right. 
MR. GRIFFIN: I want to question the witness relative 
to answers to interrogatories, your Honor. 
THE COURT: This would be an appropriate time to 
take a brief recess. 
All vight. 
(Thezeupon the court was in recess 


at2330 PM.) 
(Proceediags resumed, pursuant to 
recess, commencing at 2:45 P.M.) 


(Counsel present, jury present.) 


THOMAS W. EGGERT , called as a witness 


cn his own behalf, and having been previously duly sworn, 


resuncd and testified further as follows: 

MR. GRIFFIN: I wonder, if it please the Court, if 
I might have the original answers to inater- 
rogatories? I don't think t is necessary 
to mark them as ¢; exhibit, is it, if I 
want to refer to them? 


THE COURT: Which set? 
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MR. GRIFFIN: It is our interrogatories to the 
plaintiff. 

THE COURT: Do you want them both? 

MR. GRIFFIN: I want the interrogatories and the 


sworn answers of January 30, 1974, 


MR. SEMPLE: There are two sets. 

THE COURT: There are two sets. Hand them over. 

CROSS EXAMINATION BY MR. GRIFFIN: (Cont'd.) 

2 Now, as you would sit in the seat, Mr. Eggert, how 
much space would separate your legs from the side 
wall or I guess you call it the bulkhead, how many 
inches would separate your legs from the bulkhead 
and the line of your legs? 

MR. SEMPLE: Excuse me. Is this in the normal 

position? 

BY MR. GRIFFIN: 

2 As you were seated that night, how many inches were 
there -- you said you were sitting in the front 
seat? 


Yes. 


Looking west? 


Yes. 
Were you looking out the side window? 


No. 


You didn't -- you never that night looked cut the 


A. 
2 
A. 
a 
A. 
-% 
A. 
2. 
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side window? 
Very seldom look out the side window, 
Did you ever lean out the side window to look down 
the track that night? 
No. 
Either way? 
No, 
Was the window Open cr closed? 
I would say it was closed, 
Closed all night? 
Undoubtedly, yes, 
And as you sat in whatever posit ‘on yeu were sitting 
in, how muc.. space separated your left leg from the 
side wall of the cab of the engine? 
I would say approximately five inches. 
All right. Now, did you then before you gay you 
had this accident turn to the right to get up? 
Turn to the right to get up? 
Yes, 
I didn't turn, I couldn't curn, 
My question is did you turn to the right to get up -- 
No, 
-- that night? 
No. 


You didn't turn to the right? 


© PrP Oo FP w 
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I turned to the right -- I turned this way, I couldn't 
get up because of the seat. 
Because of the seat? 
Because of the back of the seat. 
Did you stick to the seat? 
No, no. The back rest was out this way. Mr. Kendall 
asked me -- 
Don't worry about Mr. Kendall. Did you turn to the 
right to get up? 
I turned to the right to look to the right. 
Not to get up, just to look? 


Eventually I got up, yes. 


Eventually you got up, and when you got up, when you 
were in the process of getting up, were you facing 
the engineer? 

No. 

You were not? 


No. 


Was it not your -- if you say that you were getting 
up, wasn't it your intention te get up and meve to 
the right? 

It was my intention to get up and move to the rear 
seat -- 


All right. 


-- and sit side saddle, 


P 2 PF eo 
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You weren't going to do that around to the left, in 
that five inches? 

No. 

You were going to step right out? 

No, I was going to get up and walk around, turn and 
walk around, 

Did you get up on your feet? 

Yes, I did. 

Did you turn to the rear? 

No, I didn't. 

Then you say somehow you fell back into this brake 
valve, is that it? 

No, mo. I fell back into the seat. When the slack 
ceme in I went to grab the seat, and when the slack 
cone in it threw me back, and I went up in the air, 
and when I come down I come over against the bulkhead 
and down. 

You say now it threw you into the seat? 

I hit the back of the seat first. 

What did you hit the back of the seat with? 

With part of my body. 

What part ef your body? 

It threw me 


I suppose the buttocks, I'm not sure, 


over against the bulkhead. 


And you say you attempted to grab the seat, is that 
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right? P 
Yes, I did. I had hold of the back of it. 
Your buttocks contacted what part of the back of the 


seat? 


I would say the back rest. 

The back rest? 

Yes. 

And were you east or west of the back rest at the time 
your buttocks contacted it? 

Was I east or west of it? 

Was your buttocks east or west? 

West. 

Then you would have gone right back into the seat 

that you supposedly came from? 


It was on an angle. I hit the back rest. It threw 


me over. I was up and it threw me over against the 


bulkhead, then I went down. 

You went down? 

Yes. 

After you went down you say you hit your knee? 
On the way down I hit my knee. 

Against this valve? 

Yes. 


Well, do you remember answering interrogatories, 


which were various questions addressed to you, sometime 


Y 
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in early 1974? 

A. I don't recall ail those. {i know I Signed it, 

THE COURT: For the benefit of the jury, we have 
talked about a deposition, we are now talking 
about interrogatories, and these are two 
things we have in trials all the time, where 
in the deposition they have a right to have 
% party appear before some stenographer and 
2e under oath and answer questions put to 
him by the attorneys, and this is all taken 
down and typed out, and that is the trans- 
cript we talked about. Other times a party 
can send through the mail, or otherwise, 
written questions, interrogatories, and 
then the other side has to answer those, 
These are the two things we are talking 
about, 


BY MR. GRIFFIN: 


2 Directing your attention to the answers to inter- 


regator’»s sworn to January 30, 1974, is that correct? 
Yes, 

Is that your Signature that appears there? 

Yes, it is, 


And under that, sworn to before a notary public, F, 


Lambert Haley? 
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Yes. 

Now, did you claim as of January 1974, for example, 

that you lost $39,000 of earnings due to this claimed 

accident? 

Yes, I did, 

SEMPLE: Which one, Mr. Griffin. 

GRIFFIN: 17. 

SEMPLE: Which set of interrogatories? There's 
two sets, I don't know which you are talking 
about. Okay, I got it, I'm sorry. Excuse 
me. 

For the record, which one? Each 
party defendant made interrogateries, and 
each set was answered, 


GRIFFIN: ; Well, this would be in response to 


Erie Lackawanna's Item 17. 


THE COURT: All right. 


BY MR, GRIFFIN: 


2. 


You claimed $39,000, for example, of loss of earnings 
as of January 1974, is that correct? 


Yes. 


That wasn't true, was it? 


No, it wasn't. 
Okay. 


That information 
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Just a minute, 


I'm sorry. 


Please, just answer my questions. Were you asked 


in Interrogatory Number 4, were you asked this 
question: "With respect to each of the persons named 
in your answer to te preceding interrogatory -- that 
is, the members of your crew -- what was his exact 
location and in what activity was he engaged at the 
time of the alleged accident?" Were you asked that 
question? 

I don't recall it, but I must have been, 

You answered it, did you not? 

Yes. 

All right. Was this your sworn answer as of January 
1974, read Number 4 with me, "The fireman, William 
Kendall, was on the right side of the locomotive at 
the controls. One of the switchmen was in the loco- 
motive cab, and the conductor and the other switchman 
were on the ground along the right side of the train," 
Was that your answer? 

That must have been but that's -- 

That's not true either? 

No, it's not. 

That is sworn to by you as of January 1974, correct? 


That is correct, 
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And at that time you swore that the -- who was in the 
locometive cab beside you and the fireman? 
According to this, a switchman. 
And where did you swear that the two other ground men 
were located, what side of the locomotive were they 
on? 
They are on the right side. 
They are on the right side? 
Yes. 
Now, if this movement that you allege you were hurt 
in was a movement to the east, pushing cars in onto 
a particular track, the engineer's side -- or the 
person operating the locomotive would be on the 
right side and the ground crew would be on the right 
side, isn't that cerrect? 
That is correct. 
And it states in here and you swore that the other 
switchmen were on the ground along the vight side 
of the train, did you not? 
Yes, 
Incidentally, Mr. Eggert, making claims and filling 
out claims in connection with accident claims is 
nothing new for you, is it? 


What do you mean "making out claims"? 


Well, this isn't the first time that you were in an 
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accident and had to make out papers, statements, 
reports, and so on, to describe what occurred in an 
accident? 
No, it's not, 
You have had much experience in that respect, isn't 
that true? 
I don't know what you call much experience. 
Let's see, You had en automobile accident in the 
early 50's, and there was a claim arising out of 
that, wasn't there? 
That was compensation, I claimed nothing. That's 
what I was given, 
You had to make out a report as to how it occurred? 
I imagine, I don't recall, 
In the late 50's, '53 or '56, you claimed that you 


hurt your back in an automobile accident, and you 


had to make out reports relative to that, did you 


not? 

No, there was no reports made out. I made no reports 
out, 

You made no report whatsoever? 

No. 

Did you make any claim? 

No claim. 


in the late 50's, 1959 or '60, as appeared in Dr. 
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Godfrey's report today, did you not make a claim 

fox an injury on the Crystal Beach boat? 

Yes, I did, 

You had an attorney by the name of John Drury, right? 
I can't reca!l the name. 

Were you represented in the late 50's and early 60's 
by an attorney in connection with an accident while 
you were working on the lakes? 

Yes, I was. 

You don't remember the lawyer that represented you? 
No, 

Where was his office? 


I thought he was in Detroit. 


Didn't you see in Dr. Godfrey's file correspondence 


to Dr. Godfrey and to Dr. Buckley from a Mr. John 
Drury, an admiralty attorney ia this community? 
No, I didn't see that. 

Did Mr. Drury represent you? 

I'm not certain, 

You have had to make out a number of reports for 
railread accidents, isn't that true? 

A number? I have had three accidents. 

Yeu knew the importance of what you were swearing 
to back on January 30, 1974, did you not? 


Nc, I didn't know the importance of it. 
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You knew that you were using these sworn answers as 
a vehicle to try ctu recover money in this case, did 
you not? You knew that? 

No, I wasn't doing that at all. 

Didn't you know that these were answers to questions 
that were going to be filed with the Court and sworn 
to as part of your claim here? 

I was not aware of what that was. 

Let's go on to some additional questions. Incidentally, 
whet is your testimony today, do you say that you 
hurt your knee when you turned in the seat and hit 
the brake valve? 


No, 


It didn't happen that way? 


No, it didn't. 

lf your case here was premised upon an injury while 
turning in a seat, you sworn testimony today is it 
never happened that way, is that right? 

1 was turning to ge* up. I couldn't get up. 

But it wasn't in the process of turning in your seat 
that you moved your left leg against any brake valve, 
is that correct? 

1 was trying to get up and I turned, 

No. You don': claim today that you «ere in the process 


of turning in the seat to the lefe and that you 
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contacted any part of your knee against the brake 
valve as you were turning to the left? 

Not to the left, no, 

You now make a claim that you were standing up on 
your feet and somehow you were thrown because of a 
movement of the train, is that your claim? 

That is part of it, yes. 

Now, you were asked a series of questions, interrog- 
atories, as to how your accident happened and as to 
the basis for which you sought to blame your employer 
for this accident, right? 

I was asked some questions. 

Now, were you asked Question Number 7: "State in 
what respect defendant Erie Lackawanna Railway 
Company failed to provide plaintiff with a safe and 
proper place to work." And there is an answer, Number 
7, correct? 

Yes. 

Now, please read to yourself Answer Number 7, and 
tell me if there is anything in Answer Number 7 that 
in any way refers co movement of the train. 

Nothing as to the movement of the train. 

All right. Now, I refer you te Question Number 12, 
in which you were asked, "State each and every other 


act or omiS8sion to act on the part of the Erie 


e FP © P 
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Lackawanna which plaintiff claims constituted 
negligence." And did you answer that "Please refer 
to the paragraphs aboeve.''? 

I didn't type that up. I swore to it, I know. 

The information had toe come from you, didn't it? 
xour lawyer wasn't there, was he? 

That information was written up by them. 

It wasn't written up by the Erie Lackawanna, was it? 


No. 


You were represented by Weber & Weston, and F. Lambert 


Haley was the utterney in charge of the case, right, 
is that correct? 

That is correct, 

And you had explained the facts relative to your 
accident to your itterneys, Weber & Westen, right, 

you told us that earlier? 

(No reponse.) 

You had explained the facts and circumstances as to 

how your alleged accident had occurred to your 
attorneys, Weber & Weston -- 

Yes. 

-- when you first talked to them? 

Very obviously they don't know too much about rail- 


reading. 


MR. GRIFFIN: I move to strike that, 
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THE COURT: That will be stricken, 


BY MR. GRIFFIN: 


2. 


Didn't you explain the facts and circumstances 
reiative te your accident to the attorneys, Weber & 
Westen, when you talked to them? 

I explained it, yes. 

You told them everything that you felt was important 
to tell them, isn't that true? 

Yes, 

You didn't hold any information back, did you? 

Not that I can recall. I don't know of any reason 
I would, 

Now, when you were asked té state in Question 12, 


"State each and every act or omission to act on the 


‘part ef the Erie Lackawanna which plaintiff cixims 


copctituted negligence.", it says, "Please refer to 
paragraphs above." Correct? 

Yes. 

You have read over before yeu came inte cour. .aose 
answers that you s:ore to on January 1974, have you 
not? 

These? 

Yes. Not that cepy, which is the original filed 
with the Court, but your attorneys have showed you 


a copy of it, your Latest attorneys, right? 
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Yes. 

New, is there any place n the charges that you make 
in this case, allegations of negligence or fault, 

is there any place in those sworn answers to those 
questions I read to you that im any way refers te a 
movement of the train? 

No, there isn't, 

Is there any place in those sworn answers, Mr. Eggert, 
that refers te your falling in any respect? 

I don't know. 

Please look at them and see. Read them to yourself 
and see if there is any place that makes refereace to 
your falling or stumbling or going into a seat. 

No. 

Mr. Eggert, were you here when Dr. Godfrey testified 
this morning? 

Yes, I was, 

And did you hear his testimony that you denied 
previous problems with your knee, did you hear that 
this morning? 

Denied previous preblems with my knee? 


Did you hear Dr. Godfrey say that you denied previous 


problems with your knee? 


I don't think Dr. Godfrey knew of the 1966 occurrence 


with the stiffness in my knee. 
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Obviously, if you denied it he didn't know. Did 
you hear Dr. Godfrey's testimony this morning that 
you denied prior problems with your knee? 
I don't recall every saying that to him, 

2 I didm't ask you that. id you hear his testimony -- 

A No. I didn't tear that, no. 

MR. GRIFFIN: May I hand this to the Court? 

BY MR. GRIFFIN: 

2 It is a fact that you had prior problems with your 
knee, is that right? 
Yes, I had problems with both of them, 
And you treated for that with Dr. Carfagna and Dr. 
Nerton in East Aurora, did you not? 
No, I didn't, I treated -- there was no treatment. 
There was no treatment at all. Dr. Norton was out 
of town and the man taking over was Dr. Carfaglia, 
or whatever his name is, and I went to him, and he 
told me -- 
Well, you had preblems with drinking, with your Liver, 
with your chemistry in your body for a number of years, 
had you not? 

A I don't understand what you are implying. 

THE COURT: He is asking you a question. 

BY MR. GRIFFIN: 


2. Isn't it a fact that for a number of years, starting 
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as early as 1963, and continuing over the years, you 
have had a problem with your bedy chemistry, with 
aggravating that by drinking, problems with your 
liver, and other related problems that yeu saw 

Dr. Norten and Dr. Carfagna fer, especially when you 
lived in East Aurora? 


Dr. Norton gave me shots, B-12, for my liver, yes. 


Didn't you go into the hospital at the recommendation 


of these doctors -- let me check the date, please -- 
sometime im the fall of 1966 were you in the Buffalo 
General Hespital? 
Buffale General Hospital? I den't recall ever being 
in the Buffalo General Hospital. 
Didn't you have surgery by a Dr. Spier? 
You got the wrong -- no. 
Did you ever have surgery in the Buffaln General 
Hospital? 
No. 
As an out patient? 
Neo. What hospital, if i may ask again? 
The Buffalo General Hospital. 
(Defendant's Exhibits 4 and 5 were 
marked for identification.) 
MR. GRIFFIN: I represent to the Court and caunsel 


that I have had ma~ked as Defendant's Exhibit 
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4 records subpoenaed from the office of 
Dr. Vincent Carfagna, and as Exhibit 5 
recerds subpoenaed from the office of 
Dr. James Norton, 
BY MR. GRIFFIN: 
2. Now, I direct your attention, Mr. Eggert, to 
Defendant's Exhibit 4, which is a photocopy of the 


records of Dr. Carfagna relating to Thomas Eggert, 


787 Martin Drive, East Aurora. Did you live there at 


some time? 

Yes. 

Over what period of time? 

Oh, I would say four years, five years, 

Now, as of July 23, 1966, did you complain to Dr. 
Carfagna that you had aching and stiffness of both 
knees, especially on flexion, that the left knee 
is more crepitant, but the right is more troublesome? 
I remember telling him about the stiffness of the 
knees, yes. 

Did you tell him, under complaints, that your left 
knee was more crepitant, that you had some grating 
sensation in it that you could feel and maybe even 
hear? 

I don't recall that. 


You don't deny it? 
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No, I don't. 

Did you have no effusion present but a crepitant 
left knee? 

They both bothered me, both knees. When I went for 
the x-rays it was both knees. 

You had had an old injury to your right kmee, had 
you not? 

Yes, I did. 

It had been bethering you for years, right? 

No, no, I haven't had any treuble with my knees 
outside of this occurrence when they get stiff. 

Did you not, on September 17, 1966, say to Dr. 
Carfagna that you had a deep ache in your right knee 
related to an old injury? 

I may have. I didn't even realize that -- they 
haven't bothered me. 

Were you given quadracep exercises for both knees 
by Dr. Carfagna? 

I don't recall any exercises but -- 

Continuing en. On or about October 7, 1966 did you 
have surgery, Dr. Spier, at the General Hospital, 
eight-thirty a.m., in the emergency room? 

I dom't recall Dr. Spier. I don't recall ever being 
in General Hospital, 


You never recall being in the emergency room? 
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No, I don't. 


Is it referred to in the record? 


I don't know. This is -- I don't know, [ can't place 
a Dr. Spier or Emergency Hospital. 

In the month of -- did you continue seeing Dr. Norton 
in 1968 through 1971 for various problems? 

Yes, I did. 

For example, did you see him on August 30, 1971, just 
a few weeks after you claim you had this Erie Lacka- 
wanna accident, for problems witn your left foet, 
lumps on the left side of your rib cage? 

Yes, I remember the lumps on the -- 

Were you treated for that? 

No, he said there was nothing cv be concerned about, 
they are just fatty tissue, that was it. 

So this grating sensation, the crepitus that we heard 
about this morning from Dr. Godfrey, you had experiencec 
that particular grating sensation some time before 
1971, isn't that correct? 

I had a grating sensation in my right knee, too, I 
have always had some sort of a grating sensation, 

In the year 1979, the year befere you claim an accid- 
ent on the railroad, it was quite normal for you to 
miss any number of days work, was it not? 


Tt was off pretty near two months the first part of the 
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year because of bronchitis, and then I moved -- 
That would take us through the month of February, 
right? 

Yes. 

I'm looking at the book for 1970, moving into the 
month of March of 1970, you didn't werk on Saturday 
the 14th, Sunday the 15th, Monday the 16th, Tuesday 
the 17th or Wednesday the l&th, is that right? 

Yes, 

Continuing on in March, you didn't work on March 
29th, Sunday; March 3Jth, Monday; March 3lst, Tues- 
day; April lst, Ar il 2nd, April 3rd, April 4th, 
5th and 6th, continuously on until April 19th, is 
that correct? 

That waa vacation, I'm quite sure, 

That was your vacation, is that it? 

Yes. 

Then I direct your attention to May. You were off 
May3rd, 4th, Sth and 6th, correct? 

Yes. 

You then mis3ed a day on -- you worked two davs and 
you were off on Saturday the 9th, correct? 


Yes. 


You were off the 15th and l6th, you were off the 19th, 


right? 
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Yes. 


You were off the 29th and 30th of May, 3lst and the 


lst, right? 


Yes, 


Iu July you were off the 7th, you were off the éth, 


you were off the 9th, is that correct? 


Yes, 


You were off the 27th, 28th. 29th, 30th, 3lst, and 


the lst, 2nd, 3rd and 4th of August, correct? 


Correct, 


a You were off Saturday the 8th, 9th, lOth and llth, 


right? 


Right, 


2 You were off the 28th and 29th, you were then off the 


3lst, September lst and 2nd, cerrect? 


Correct, 


In November you were off the llth, one, two, three, 


four days, you worked one day on the 15th, then you 


are back off again the l6th, 17th, 18th, worked twe 


days, off two days, is that correct? 


Correct, 


in December you were off from December 2nd through 


the 12th, right? 


Correct, 


Look at 1971, moving into the month of April, you were 
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April 10th, llth, 12th onto the l6th. You work one 
day and then you were off the 18th, 19th and 20th, 
is that right? 

A. That is correct, 

2. Mey you were off the 28t , 29th, 30th, 3lst and lst, 
right? 

A. Right. 


2 Isn't it true that after you went back to work -- 


you say you had this accident on June 22nd of 1971 
when you were off for six months, right? 


A. Yes. 


2 Took some trips during that time? 

A. Went to the Poconos, once, 

2 Amd when you came back on the 4th of January, in the 
six monthe before you determined to have the surgery 
on your leg, you actually -- your work schedule -- 
you worked much more frequently than you did in the 
‘year 1970 and in 1971, is that correct? 

A. I forced myself to. 


2 I asked you whether you worked moce regularly six 


months after this alleged accident than you did in 
the year and a half before the date of it? 
A. Yes, I did, 
~ All right. In the years -- strike that. In the years 


1973 and '74 your earnings have been up in the four- 
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teen, fifteen thousand dollar a ae ee they not? 

A. They have, yer, 

2 In 1970 you were down in the eight to nine thousand 
dollar level, right? 

A. There was a little difference in our salary, in our 
scale, at that time, too, 

> \nd a big difference in the number of days you were 
working, right? 

A. I don't feel '70 was a fair year because I was sick, 
off for two months, I moved back to Buffalo, I was 
off for that. 

2 You have been in the hospital over the past few 
years for things totally unrelated to your knee 
preblem, isn't that true? 

A. Yes. Umrelated to the knee voroblem, yes. 

a Other than that? 

A. Yes. 

(Defendant's Exhibit 6 was marked for 
ifentification.) 

BY MR. GRIFFIN: 

2. The Erie Lackawanna provides a physician to examine 
and treat a person who is injured on the railroad, 
is that correct? 

A. Yes. 


2. And there is an office at 1221 Clinton Street, Clintor 


, @ Ff 
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and Babcock, there is a small medical office avail- 
able for examinations and treatment of certain sorts, 
short of hospital care, is that correct? 

Yes, sir. 

And Dr. Samuel Militelio, who is a physician in the 
private practice of medicine, has his office on 
Bailey Avenue, and he attends to people on behalf 

of the Erie Lackawanna and certain other railroads, 
does he not? 

I believe he does. 

And did you -- was it your testimony that you went 
to see Dr. Militello sometiwe on the 22nd of June 1971, 
after you claim this accident occurred? 

Yes, I did, 

And where did you see him? 


I saw him at Clinton Street. 


1221, right? 

Yes. 

De you remember what time of che day tt was? 

Not exactly. i »elieve it was early afternoon. 

It would have been Say one, two o'clock, something 
like that? 

I would say that, 

Within, oh, say ten hours frow the time that this 


occurrence happened, is thac right? 


> 


a 


MR, 


THE 
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Yes. 

And did the doctor ask you what happened? 

I den't know, I can't recall that. 


Did you tell Dr. Militello as to how the alleged 


accident occurred, and I quote, "I turned around to 


watch signals and I struck my left knee on an emergency 


brake valve." Did you tell him that? 

Il may have. 

Do you recognize this Exhibit 6 as a surgeon's repcrt 
cf personal injury? 

I never saw that before, 

Do you recognize it, though? 

What do you mean, do I recognize it? 

Well, let me ask you this. Is there anything after 
the printed words "State in patient's own words i. 
the accident occurred,” is there anything there that 
says that you fell, that vou twisted, ihat there was 
a movement or jerk of the train or anything to that 


effect on this particular report? 


No. 

> COURT: What report? Is that marked? 
GRIFFIN: Defendant's Exhibit 6, your Honor. 
COURT: Ail right. 


BY MR. GRIFFIN: 


2. 


So that we understand this, in the report to the 
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terminal trainmaster, the man that you saw within 

at least a few hours of the alleged accident, and 

in the report to the surgeon, Dr. Militello, who you 
Saw approximately ten hours after the accident, in 
the sworn answers to interrogatories that you made 
in January 1974, no place in any of these reports or 
answers is there anything that says that you fell or 
there was a jerk of the train or anything like that, 
is that correct? 

I didn't realize that was important at that time. 

My question was it isn't in any of those, is it? 

No, it's not. 

At any time, from June 22, 1971, until you first 

saw the witness of this morning, Dr. Godfrey -- I 


think he said he first saw you some time in December 


of 1971 -- in between those two dates was there any 

time that you injured your left knee by twisting or 
turning? : 
Yes. 

There was? 

Yes. 

Thet was at what approximate date? 

I don't kaow. That was a month or two after -- a 


v 


week or two after or something, i can't remember. 


Shortly after the -- I did it in my apartment, 
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twistec my lez. 

You would place the dite of that particular event 
as some tine perhaps in the month of July 1971, is 
that correct? 

Possibly. It wasn't too long atter it happened. 
You have often worked with road switching type of 
engines to do switching, is that correct? 

Yes. 

You have worked with other types of engines to do 
switching, correct? 

Yes. 

And there are no switch engines that you work with 


where the cab was right up in the very front of the 


engine with a window completely across the engine, 


was there? 

I don't know as I understand you. 

You gave testimony early this morning about certain 
types of engines? 

Yes. 

And it is normal that in switching engines, whether 
you call the. road switchers or other types of 
switch engines, it is normal that the engineer has 
a view on the right side and the fireman has a view 
on the left side, is that correct? 


Well, cat would depend on the direction, 
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Let's -- 

I see what you mean. Yes, all right, I understand 
what you mean. 

Whichever direction you are going it is still right 
side and left side? 

Yes. 

And the engineer -- it is customary that the controls 
are on the right side of the engine, is that correct, 
in terms of the head end? 

Unless there are dual controls. 

‘Unless there are dual controls, all right. But it 

is normal, whether if be a long snout, so to speak, 
or a short snout up front, that in terms of the 

short distance, in terms of the short distance, there 
is going to be some blockage of vision te the left 
for the engineer and to the right for the fireman? 
What type ef locomotive? 

Om a switching locomotive. 

No. No, not necessarily. 

Can you give me any particular series of switch 
engine that you have worked with in the year 1971 
where you didn't have that particular obstruction? 
Yes. 

Which series? 


400 class. 
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400? 

Yes. That is to the rear, there is no obstruction. 
But te the front -- 

No, to the front there is a hood. 

When it is going forward you'\e got a iong hood out 
in front of you, is that right? 


Yes, but it's lop. It doesn't competely -- 


But en the 400 series, when the engineer sits and 


somebedy is standing at the left front step of the 
engine, the engineer can't see him, can he? 
No, that is true, 
If someore is standing on the right front side the 
fireman can't: see him, right? 
That is right. 
That is, as you explained before, why you have an 
engineer and a fireman in this day when there is 
no firing literally to be dene, so that you have eyes 
and lookouts on both sides, cerrect? 
A. Correct. 
MR. GRIFFIN: Your Honor, I think I am close to 
finishing. I do have some notes that I 
have to check. It will take me a few minutes. 
I den't know what the Court's pregram -- 
THE COURT: We are going to go until four o'clock. 


MR. GRIFFIN: If I can take a moment to check some 
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things. 


BY MR. GRIFFIN: 


v 


MR, 


THE 


THE 


THE 


THE 


THE 


You don’t claim that there was anything unusual about 


‘the speed of the train on the evening of June 22, 


1971, do you? 


No. 

GRIFFIN: I have no further questions at this 
time, 

SEMPLE: i have no further questions, your 
Honor, 

COURT: All right. Mr. Eggert, was there also 
mothing irregular er unusual about the 
slacking in movement ef the train? 

WITNESS: Your Honor, this is something we deal 
with, you know, on a daily basis. I really -- 
we don't think too much about that. 

COURT: Everytime you start up with a string 
of cars yo:: have a car by car reaction as 
they «tretch out? 

WITNESS; Exactly. 

COURT: As you stop the normal reaction of 


this siack is te run in and you get a 
progressive bumping that comes up and 


reaches the engine? 


WITNESS: Exactly. 


} 
| 


wth ea eas aes 


a ak OM crea cae 
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THE COURT: This is something that you expect in 
your switching operation? 

THE WITNESS: Yes. 

THE COURT: I have nothing further. Step down. 

(Witness excused.) 

THE COURT: Now, you indicated you want to read 
some depositions. You might as well start 
on that. 

MR. SEMPLE: Your Honor, it is -- I think we may 
be able to finish it, it is only, I thi-., 
twenty some pages long. 

THE COURT: This happens fro: time to time also, 
ladies and gentlemen, where ‘meone's 
Geposition has been taken, as I have out~- 
lined, where the person 1: called usually 
into some attorney's office and put under 
oath and asked questions and gives answers 
and these are taken down. Then in place 
of that person appearing in court and taking 
the witness stand, what he has said is read 
to you, as Mr. Semple will read now, he will 
read the questions and read the answers, 
and it .6 as much evidence in the case as 
if the man were on the stand. Obviousiy, 


you can't observe the man as he is testifying, 


+ £* &£ 8 


> 
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When you didn't see the signal did you reduce 
your speed in any fashion? 

I slowed down almost to a stop, yes. 

Then when you saw the signal then you started 
coming? 

That's right. 

Now, when did Mr. Eggert let out a yell or what? 
He said he h-t his knee. I did not see him hit 
his knee, I was watching for -- 

I take it you did not see him fall or hit his 
knee or whatever happened? 

No, all I did was hear him, 

Well, did he have any conversation with you 
about what happened? 

He told me he hit his knee on the brake valve 
there. He was rubbing it I know and he was 
uncomfortable, but that's all, 

You did continue to operate the engine for the 
rest of the day? 

I don't know. You are talking about a long time 
age. I can't recall. 

Do you recall about the approximate time that 
this happened? 


No, I have no idea what it is. 


All right. You say he hit his knee on a brake 
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valve, would that be the emergency brake valve?" 
THE COURT: Skip to -- 


MR. SEMPLE: Down to Line 19? 


THE COURT: Yes -- no. I was thinking the 


witness gave an answer on 12 -- 
MR. SEMPLE: All right. Okay, I will read 

Line 9, 

He told you ke struck his knee on the brake 

valve? 

Yes. 

How many brake valves you got on that engine? 

Got one on the engineer's side. 

Any other? 

You only got one emergency brake valve on an 

engine. 

Is there any on the fireman's side? 

Yes, 

All right. Now, these brake valves are open 

or are they guarded? 

A. They are open. 
2. They are open?" 
MR. GRIFFIN: Just a minute. I would request 

and move that the reading be resumed 
At Page 26, Line 2. 


MR. SEMPLE: Your Honor, I would request that 


THE COURT: 


MR. SEMPLE: 


MR. GRIFFIN: 


THE COURT: 


MR. SEMPLE: 
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I be permitted to continue reading on Page 23 
from Line 23 onto Page 24, Line 5, as the 
photograph referred te as Plaintiff's 
Exhibit 2 for identification in the deposition 
is Plaintiff's Exhibit 2 in evidence in the 
courtroom, and then I woula -- 

Plaintiff's Exhibit 2 is al-eady 
in evidcnce here. 

Yes, your Honor, that is the exhibit 
referred to -- 

The centext of the questioning, however, 
is different. 

I can recognize that, and . .asmuch 
as Plaintiff's Exhibit 2 is in evidence 
in court, we have testimony about it, ve 
don't need to read the part of the deposition 
that has to do with it, and there is other 
material there by reference that I have 
already, on the foundation that we have in 
the case thus far, ruled out. So skip to 
26, Line 2. 


Thank you, your Honor. 


"2. Well, then, after he complained to you about 


his knee hitting the brake valve, you didn't 


see the accicent actually, did you? 


A. 


No, 


147a 


206 
Appendix A — Trial Record 


Excerpts from Deposition of Gerard Lankes. 
That's right. 
What did you do then? 
Just kept on working. 
Well, did vou go to lunch at a certain time? 
I don't recall, 
You don't know if this happened vefore or after 
lunch then? 


No. 


Do you recall what hours you were working that 
day, was it eleven to seven Or what? 

I don't know. I believe it was ten-thirty, 
Ten-thirty to six-thirty? 

I beli-ve so, 

It was the last trick, is that correct? 

Known as the last trick, yes, sir, 

Well, did he continue to work through the night 
with you? 

Yes. 


Did he talk about or have any further conversation 


about his knee? 


I know he was having problems, he was rubbing 


his knee, that's it. 


I take it you were the fireman, you didn't make 


any accident report of this? 


I did not, 
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But at the time you were at the controls, the 
throttle? 

That's right. 

When this accident or this incident happened, right? 
Yes. 

Now, prior to your getting into the engineer's 
seat to run this engine, do you also have one 
seat on the engineer's side? 

Yes. 

That is also a swivel effect -- 

Yes. 

-- is it? 

Yes. 

So you can look forward and reverse yourself 
and look to the back? 

Yes. On this type, yes. 

On this ELCO 25097 

Yes. 

But there are two seats on the fireman's side? 
ves. 

Had Mr. Eggert run the engine earlier that night, 
to your knowledge? 

That I don't know. Usually we cake turns, but 
I don't recall. 


Did it ever become necessary at an earlier time 
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when you were on the fireman's side that you had 
to reverse yourself in any of these seats, if you 
remember? 

A. !o-'* remember. 

MR. LANKE Okay. That is all." 

THE COURT: Ali right. We will recess at this 
time and you, the members of the jury, will 
come ba’ k tomorrow at nine o'clock and go 
down to your room as usual. Now, I didn't 
admonish you earlier about ac. talking about 
the case among yourselves and kee, ing an 
open mind because we are just getting the 
evidence in, but I do that now and, most 
importantly, don't talk with anyone else. 

If anyone makes any effort t. talk with 
you about the case, let me know immediately. 
Now, I take it that that hasn't happened 


at this point. If it has, I will ask you 


to let me know. So I will excuse you at 


this time until nine o'clock tomorrow 
morning. 
(Jury exited the cour.room at 4:10 P.M.) 
MR. GRIFFIN: May I proceed, your Honor? 
THE COURT: Yes, sir. 


MR. GRIFFIN: Mcy it please the Court, the plaintiff 
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Oves for a directed verdict and judgment 
of dismissal of the complaint on the ground 
that there is a complete failure of proof 
of any cause of action whatsoever asserted 
in the pleadings in this case. May I just 
Say preliminari.y, your Honor, if there was 
ever an FELA case that I very sincerely 
feel should be thrown out, and there is | 
such an absence of proof, it is this particular 
cage, 
It started out in 1971, this plaintiff 
aimed that he was sitting in a seat, and 
he moved to look -- 


THE CY RT: Now, you are getting iato a phase -- 


I know that this is in the case very much, 


but you are getting into an area of credibil- 


ity that the jury's got to decide. You've 


get Co take really the wost that he said, 


regardless of when he said it, as far as 


the evidence before me. 


MR. GRIFFIN: What I was getting to, your Honor, was 


that he started out -- 


THE COURT: I understand 


MR. GRIFFIN: -- wit’ a claim, and continued aad progressed 


THE COURT: 


MR. GRIFFIN: 


THE COURT: 


MR. GRIFF1.": 
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a claim of sitting in a seat and turning, 
and now be has withdrawn that. That is the 
point that I make. He expressly -- 

That is a question for the jury. 

Well, no, I disagree. If the plairtiff 
says, ‘The accident didn't happen the way 
that I always claimed it happencc,' then 
“he only proof -- there is a complete 
absence of proof on that theory, and he 
contrels that, your Honor. The jury can't 
reject his testimony, 

If I had held plaintiff to the 
literality of the original pleadings and 
of the original interrogations, and so ferth, 
and had gone along with your objection that 
this new story, so-called, could not be 
interjected in the case, yes, you would be 
pertectly right, but I have not gone alone 
with you, and I have allowed him to state 
what I will call a new v.rsion, and which 
is a different version from wh:: he started 
with, but that is in the case, 

Well, yovrr Honor, I am going to go 
to that and show why that is no proof of 


negligence in a moment, I just wanted to 


THE COURT: 


MR. GRIFFIN: 
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point out that the claim that he has had 
for years in this court, the way thet he 
reported it, and the way he described his 
accident, the way he pleaded it, the way 
he answered interrogatories is removed frem 
the case. So there is no claim that his 
movement and coming in contact with the 
brake valve by reason of being on the seat 
or turning in the seat, that isn't in the 
case. He, himself, by his own testimony 
has removed it. Now -- 

My job is not to say what a jury vill 


do, but what a jury can be permitted to do. 


I'm saying that they can't accept 


that because he has withdrawn it by his own 
testimony. Now, what has he testified to? 

He has testified that he stood up and that 
there was seme movement of the train and 

he fell. Now, he fell against a device 

which is a normal, proper, necessary device, 
He hasn't offered any testimeny to show that 
these emergency brake valves shouldn t be 
there. He offered no testimony as to unusual 
speed. By his own testimony there waa a 


perfectly normal speed. By his own testimony, 


THE COURT: 


MR, GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 
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even if you accepted his version there was 
slack, it was a perfectly normal situation 
on the railroad that he fully expected, so 
where is the negligence? He never pleaded 
any such negligence, but your Honor has 
determined te let him go, s0 to speak, 
relative -- incidentally, the prejudice 

is apparent because, you see, the deposition 
of the fireman, the other witness in the 
case, was taken Lefore the deposition of 

the plaintiff and before tnat version, so 
there was no reason to interrogate him, that 
fireman, on examination as te whether there 
was any unusual movement or the man feli in 
any respect. 

The plaintiff, himself, said flatly 
in answer to my question that there was no 
unusual or unexpected movement. 

All right. 

So we have that in the case. 

We have that, and in response to my 
question he said the speed was perfectly 
normal, 

Nothing wrong with the speed. 


So where is there any basis in this 
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evidence, even if you let him go off on 
his new version, where is there any basis 
to say we were negligent? There is none. 

I have kept out of the case thus far 
bec*use it hasn't been properly presented, 
if it could be, and I'm not saying anything 
against Mr. Semple because some things just 
are not provable, namely, whether or not 


it is reasonably expected that they put 


some guards around this emergency valve, 


that is not in the case, Now, the only 
thing that is in the case, the only thing 

I want you to deal with, is the question 

of the seat, because here we have a movement 
that was not in any way unusual, the equip- 
ment in the cab, other than the seat, is not 
in any way unusual, and all that we have 

to be dealiag with is the circumstance that 
Mr. Eggert got up out of that seat, as for 
any reason he had a right to do, the jarring 
was not unexpected, he put his hand back on 
the back of the seat to hold himself against 
that when, of course, he cuuld note the 
slack was running in, but he fell back, 


hitting his buttocks against the back of 


MR. GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 
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the seat which, because of the eight or ten 
inch divergence counter clockwise, had an 
effect, he said, of angling him -- on his 
reaction to going back against the seat -- 
angling him off to the left side of the 
cab and making him hit his knee against the 
emergency brake valv. Now, that is the 
totality of what the, have the case, 
If you accept that, your Honor. The 
present -- 
I am saying the jury can accept that, 
The presence of the seat or anything 
in that cab is a mere coincidence to an 
occurrence, It is not in any respect a 
cause of the occurrence that he seeks to 
recover for. Whether he fell against a 
seat that was turned one way or the other 
way, whether he fell against the brake 
valve or against the bulkhead or the floor, 
it is merely the physical situation that 
was there and had nothing to de with the 
operative cause as to why he allegedly 
fell ageinst it in the first place. He has 
now chosen to go off on a movenent theory 


and that he fell over because of some movesent 


THE COURT: 


MK. GRIFFIN: 


THE COURT: 
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which he saic is normal movement. 

He dcesn't even say -- I don't know 
if he could -- but he doesn't even say that 
it is really unusual, although he reached 
out to the back of the seat with his hand, 
that it would be unusual in this motion 
that he might be thrown down, and he doesn't 
even say that is wrong. All he says is 
wrong is being thrown down, the angle of the 
seat cocked to the left and threw him te 
che left against the emergency valve. All 
he is saying is that there is something 
wrong with the seat because he couldn't 
turn the seat. 

That's got nothing to do with the 
accident. That is after an alleged accident. 
Are we going to say that because he hit 
himself there, rather than on something 
else, is that an inference of negligence? 

I have no problem with saying that 
up to that point nothing is any showing 


of any accident, in the sense we take it, 


Or any negligence up to that point. The 


only question is is there some negligence 


in the seat itself. If it is not there, it 


GRIFFIN: 


GRIFFIN: 


COURT: 


GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 


THE COURT: 
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is ~ where. 

What is the accicent”? Given the most 
generous inference on his proof, what could 
the accident be? That he fell. 


Against somethiny which, because of 


malfunctioning he would say or not Operating, 


had an unusual effect of throwing him off 
to the left against the emergency valve. 

I don't think -- 

If that is not in the case there is 
nothing. 

I don't evn think -hat is in the 
case. It has nou: ing to do wit': -- he 
allegedly fell, ti.ut is his claim. Now, 
the fact that he -- there is no testimony 
or indication that he wouldn't have fallen 
against something. 

That is what I say. 

His knee would have :ontacted something, 
there's no question about it. 

I don't know whether nis knee would 
have contacted something, but he is not 
saying here that there is anything unusual 
with the bumping, in which he hangs on to 


avoid falling. I'm sure that he never has 


MR. GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 


THE COURT: 
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Said on the stand that he never has fallen 
in any siack running in situation. I am 
sure, you know, that from time to time 
happens and he hasn't said to the contrary, 
but he falls in this situation against a 
chair which he says was not operating, 
which consequently was cocked eight to ten 
inches counter clockwise, which had an 
angularity then which when he fell against 
it would throw him in a reactive force back 
to tre left and against the valve. That is 
his story, if there is anything. 

I must say, your Honor, that i did not 
any place see testimony or even the inference 
that the mechanics of the ultimate fall were 
in any way contributed bo by the particular 
positioning of the seat. 

You so stated, 

But in any event, even if you argue 
that, if one person thinks they can find 
that in the evidence, you know. Of course, 
he testified twice that he fully inspected 
the engine and reported nothing wrong, and 


wouldn't have reported anything wrong. 


Here it is a question of believability, 
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which is not my chore. 


MR. GRIFFIN: But, your Honor, he has chosen to 


present a claim of a fall and the issue is 
what caused that fall in a cab, and is 
there any evidence of negligence which 

" Caused that fall in the cab, and there 
isn't. I say that is his case, and he 
stands or falls on it, and anything else 
would, you know -- whether he would have 
dene this or that, it just -- that is the 
accident. The operative facts as to what 
produced the mechanism of the fall antecedes 
anything about a seat or anything like that, 
and that is what we are dealing with, and 
there is no evidence that that was produced 
in any respect by any negligence, 

THE COURT: Well, I agree with you as tc the 

no showing of any negligence in anything 

that preduced Mr, Eggert's fall back against 

the seat. Up to that point he is bereft 

of anything that I could permit to go to 

the jury. Now, he has fallen, through no 

negligence, against something which he cays 

was negligently non functioning and was 


angled in a position that threw him reactively 
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off to the left against the side wall of 


the engine and against the emergency brake 


valve. Now, is there anything in that that 


I should let go to the jury? 


MR. GRIFFIN: Absolutely not, your Honor. His own 


testimony was that he grabbed onto the back 


of the seat. The seat is obviously a reund 


thing, a round situation. The back of che 


seat he says he used to aid himself, it wasn't 


something that was adverse, it was helpful 


te him relative to his fall. 


THE COURT: A necessary implication is that he 


normally would dv chat with the slack running 


in. 

MR. GRIFFIN: Or course, grab onto the seat. Whatever 
vesition it was in he would grab onto it. 

THE COURT: If he were seated he wouldn't bother 
with it, he wouldn't have the necd. If he 
is standing or walking or doing something, 
he has to hang onto something *o keep the 


jolt from the slack running in from throwing 


hig around and hurting him. 
MR. GRIFFIN: Absolutely. 


THE COURT: Now, «8s I say, he doesn't say to the 


contrary, and I think it has to be taken 


MR. GRIFFIN: 


THE COURT: 


MR. GRIFFIN: 
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as true in the case that from time to time, 
in spite of this, that he is thrown around 
or back, he doesn't say to the contrary, but 
being thrown down this time, he is thrown 
against the back or a seat that he says 
was in a cocked position because it wouldn't 
or couldn't turn, and consequently then 
reactively threw him not back, forward or 
anything but off to the left against the 


wall of the engine, which is five inches 


away from his left knee as he was sitting, 


and he says against the emergency valve, 

I don't see any negligence in that, 
your Honor, 

Is there anything in the case that would 
show any aegligence on the part of either 
railroad in the non functioning of the seat? 

Absolutely not, your Honor. That hes 
nothing to do with i, At best, the position 
of the seat came to his aid, to try to hold 
onto the thing, and has nothing to do in a 
causative sense in any respect, in whole or 
in part, with his accident. In the complete 
abeence of this, I sincerely feel there is 


nothing for a jury to speculate on here, 


THE COURT: 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE: 


THE COURT: 
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Let me hear what Mr. Semple says 
under the circumstances, 

Your Honor, in this particular case 
we are talking about negligence prior or 
other than the seat, and we've got a situation 
here whe the plaintiff testified, and also 
in the de; osition of the fireman, Mr. Kendall, 
who was operating this engine claims, and 
Mr. Kendall says in his deposition, that he 
lost sight of the crew. Mr. Eggert during 
his testimony on the stand states that when 
you do lose sight of a fellow crew member 
the move is supposed to stop. 

Which he knows, normal operation. 

He knows but Mr. Kendall, instead of 
stopping the engine, throttled it down, he 
didn't stop. There is no testimony that he 
stopped. The testimony is that the engine 
was going four or five miles an hour. 

If you bring a train from eight miles 
an hour down to four or five miles an hour, 
you are subjecting it to a less healthy 
jolt from the slack running in then if you 


*tving it from eight miles an hour to zero. 


The more you bring it down, the farter the 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE: 


THE COURT: 


MR. SEMPLE: 
THE COURT: 
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slack will run in and the larger the jolt. 

Okay. If we take that, that Mr. 
Kendall was doing as much as he should ha»: 
done in this instance -- 

Maybe not as much, but the fact he 
didn't do as much was even helpful to Mr. 
Eggert's situation. If he had done more 
the jolt would have been more severe, 

Perhaps Mr. Fggert, if that was the 
case, would never have been out of the seat 
and we wouldn't be in here teday. My 
feeling, 7° far as this defective seat is 
cencerned, this is a -- Mr. Griffin claims 
there is no negligence in a defective seat - 
here is a man who is -- you know, the seat 
as a matter of the usual course of things 
turns. Now, these seats will turn all the 
way around, and instead of getting out of 
the seat, he could have turned the seat 
around. Okay. Now, even in this case where 
he did get out of the seat -- 

His testimony was that he wanted te 
get up to go to the rear seat. 

Right. 


So no matter if that chair could have 
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turned around one hundred and eighty degrees, 
he still would have had to stand up and 
move to it, 

MR. SEMPLE: That is rt necessarily so. He could 
have turned around in this instance and 
looked out the back window like that without 
having tc up. 

THE COURT: He said he moved te the rear seat 
because he was trying to establish some 
communication with the fireman who was ever 
on the north side of the cab and running 
the trein, and who asked Mr. Eggert a 
question and had to reask the question, 
and Mr. Eggert was moving back into the 
rear seat to establish this communication. 

MR. SEMPLE: That is right, so he could face in 
thet direction, and the way the seat was 
cocked we couldn't do that. If the seat 
weren't cocked and the seat swiveled, all 
he would have nad to do is swivel the seat 
and face the engineer and to look out the 
back. In any case, if we take the fact 
it was the seat <hat was the mechanisw or 


contributed to throwing Mr. Eggert into 


the bulkhead, if this seat was in a 


_— 


THE CCURT: 


MR. SEMPLE: 


THE COURT: 
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straightforward position, which it might 
have been had the seat been working properly, 
he might have just fallen back into the seat 
and stayed there. Here is a man who didn't 
fall against the flat part of the seat, he 
fell against the corner, and this is ‘what 
threw him into the brake valve, and I think 
that is the negligence in the case. Mr. 
Eggert, we admit has testified that slack 
action is a common occurrence on the rail- 
read, there is no question about that. I 
don't think there is any dispute about that, 
as Mr. Griffin has said and as the Court 


has said, the whole thing hangs on this 


defective seat. I think it is for the jury 


to determine whether or not, if the seat 
had been in @ proper working condition or 
if he had been able to sit in the back seat 
as he usua..y does, whether the whole thing 
would have happened, 

All right. I will have to make up ay 
mind, I will let you know. You will be 
at home? 

Yes, your Honor, 


You will be at home, Mr. Griffin? 


MR. 


THE 


MR. 


THL 


MR. 


MR. 


GRIFFIN: 


COURT: 


GRIFFIN: 


COURT: 
SEMPLE: 


GRIFFIN: 
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Yes, your Honor. Ch, I de have a 


community meeting which -- 


What time gre you going to that? 


I am required to leave about seven- 


thirty. 


4:30 


I will let you know before then. 
Thark you. 


Thark you. 


(Thereupon the court was in recess at 


P.M.) 


xkkekek & 


167a 


Appendix A — Trial Record 226 
Discussion. 


PROCEEDINGS OF OCTOBER 30, 1975, COMMENCING AT 9 A.M. 


(Counsel present, jury 


absent.) 


THE COURT: Well, as you beth know via telephone 


calls which came to you las «vening, I 


have rea <d a decision that the defendant's 


motion to dismiss the action for failure 


to prove the cause of action 


should be 


granted, and that is what 1 do at this 


time. 


By consideratious that were outlined 


as we argued and talked about the motion 


yesterday afternoon at the conclusion of 


the plaintiff's case, I was at that time 


bothered a bit about the aspect of a chair, 


whether cr not there was any negligence 


there, but I finally came to the conclusion 


in my own mind that there was nothing upon 


which the jury could determine that there 


was any negligence in that aspect. Con- 


sequently, even under the FELA, which allows 


a vercict if there is some negligence, there 


hadn't been a showing of any. So that we 


have called off the jury, and they are 


disposed of, 
* e 4 + 
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civ. Ste? bin ee 
SUMMONS IN A CIVIL ACTION (Formerly D.C. Form Ne.45a Rev ’ 


United States District Court 


FOR THE 


WESTERN DISERICT OF NEW YORK 


Civil ACTION FILE No, 


THOMAS W. EGGERT 
254A Garden Village Drive 
Cheektowaga, New York 


Plaintiff SUMMONS 


a 

wou & WESTERN RAILWAY COMBARY 

122% Cliaton Street : 
ifalo, Mew York 


ERIE LACKAMAMMNA RAILWAY coe nity 


1221 Clinton Street = 
Buffblo, New York ~ 
Defendant ? 
To the above named Defendant @ { 


You are hereby summoned and required to serve upon 


.« WEBBER & WESTOM 8 ony 


r 


plaintiff's attorneyg , whose address 1300 Genesee Building, Buffalo, New York 14202 


an unswer to the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against vou for the relief demanded in the complaint. 


Clerk of Court. 


Deputy Clerk 


Date {Seal of Court] 


NOTE:—This summons is issued pursaant to Role 4 of the Federal Rules of Civil Procedare. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THOMAS W. EGGERT 
25A Garden Village Dri-e 
Cheektowaga, New York 


Plaintiff 
-vse- COMPLAINT 
NORFOLK & WESTERN RAILWAY COMPANY Plaintiff demands 
1221 Clinton Street ria y Jury 


Buffalo, New York 

ERIE LACKAWANNA RAILWAY COMPANY 
1221 Clinton Street 

Buffalo, New York 


Defendants 


The Plaintiff, THOMAS W. EGGERT, appearing by WEBER & 
WESTON, F. LAMBERT HALEY of counsel, his attorney, says: 

1. This action is being brought against the Defendant, 
ERIE LACKAWANNA RAILWAY COMPANY, pursuant to the provisions of 
the Federal Employer's Liability Act, Title 45, U. S. Code, 
Section 51, et seq. 

2. The Defendant, ERIE LACKAWANNA RAILWAY COMPANY, is 
and was at all times mentioned herein, a corporation duly organ- 
ized, created and existing under and by virtue of the laws of 
the State of Delaware and is and was at all times mentioned herein, 


a common carrier engaged in interstate commerce by railway. 
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3. The Defendant, NORFOLK & WESTERN RAILWAY COMPANY, 
is and was at all times mentioned herein, a corporation duly 
Organized, created and existing under and by virtue of the laws 
of the State of Virginia and is and wes at all times mentioned 


herein, a common carrier engaged in interstate commerce by rail- 


way. 

4. On or about the 22nd day of June, 1971, and for 
some time prior thereto, the Plaintiff was employed by the Defend- 
ant, ERIE LACKAWANNA RAILWAY COMPANY, in furtherance of that 
Defendant's business in interstate commerce. 

5. Om or about the 22nd day of June, 1971, the 
Plaintiff was assigned as a member of the crew of the Defendant, 
ERIE LACKAWANNA RAILWAY COMPANY, as a locomotive engineer on a 
locomotive engine, number N & W 2500, owned by the Defendant, 
NORFOLK & WESTERN RAILWAY COMPANY, which engine was bailed by the 
Defendant, NORFOLK & WESTERN RAILWAY COMPANY, to the Defendant, 
ERIE LACKAWANNA RAILWAY COMPANY; the Plaintiff's said employment 
consisted in the operation of ssid engine in the switching of 
cars owned by both Defendants, in furtherance of the Defendants' 
business in interstate commerce. 

6. By virtue of the negligence of the Defendants, 
NORFOLK & WESTERN RAILWAY COMPANY and ERIE LACKAWANNA RAILWAY 
COMPANY, its agents, servants and employees, with respect to the 
careless and reckless sverations of the so-called "Bison Yard", 
the failure of 2 Defendants to maintain the railway locomotive 
in a proper working condition, the failure of the Defendants to 
provide the Plaintiff with a safe and proper place to work, the 
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failure of the Defendants to properly inspect the locomotive, 


the failure of the Defendants to warn or advise the Plaintiff 
of possible hazards to his health and safety, the failure of the 
Defendants to comply with the Federal Safety Appliance and 
Equipment Act, the failure of the Defendants to comply with the 
applicable Federal laws, the failure of the Defendants to 
Provide the Plaintiff with a new engine free of hazardous and un- 
guarded equipment and devices, and ordering the Plaintiff to 
work with faulty equipment, the Plaintiff wes caused to suffer 
Severe, painful and permanent injuries and hae been and will be 
caused to lose time from his railway employment and to incur and 
Pay expenses for reasonable hospital and medical care. 
WHEREFORE, the Plaintiff demands judgment against 
the Defendants, NORFOLK & WESTERN RAILWAY COMPANY and ERIE 
LACKAWANNA RAILWAY COMPANY, in the sum of THREE HUNDRED THOUSAND 
DOLLARS ($300,000.00) together with the costs and disbursements 
of this action. 


Dated: Buffalo, New York Yours, etc. 
July » 1973 


WEBER & WESTON by 
F, LAMBERT HALEY, of counsel 
1300 Genesee Buiidin 

Buffalo, New York 14202 
(716) 852-4480 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THOMAS W. EGGERT 
Plaintiff 
a ko 
NORFOLK & WESTERN RAILWAY COMPANY 
and Civil Action No. 
ERIE LACKAWANNA RAILWAY COMPANY 1973-370 


Defendants 


The Plaintiff, for his answers to the Defendant's 
interrogatories, alleges as follows: 

1. June 22, 1971 at approximately 2:30 a.m. in the 
cab of NORFOLK & WESTERN Engine No. 2500 in the Bison Yard of 
the Defendant, ERIE LACKAWANNA RAILWAY COMPANY. 

2. The Plaintiff was seated on the front seat of the 
locomotive cab on the left side. He attempted to turn to the 
right and the seat did not swivel as it should have. The 
Plaintiff attempted to arise from the seat and his left knee 
struck an unguarded emergency air brake valve. 

3. The job classifications of the Plaintiff's fellow 
crew members who were working with him at the time of the acci- 
dent, were fireman, conductor and two switchmen. The fireman 
was named Williem Kendall, but the names and addresses of the 
other crew members are not presently available to the Plaimiff. 

4. The fireman, William Kendall, was on the right 


side of the locomotive cab at the controls. One of the switchmen 
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was in the locomotive cab and the conductor and the other 


switchman were on the ground along the right side of the train. 


5. Among other things, the Defendant, ERIE LACKAWANNA 


RAILWAY COMPANY, did not provide the proper type of yard switching 


locomotive for the job which the Pleintiff and hie crew were order- 


ed to do. The locomotive the Plaintiff was operating was a road 


locomotive not properly suited for yard switching work. 


6. The Defendant, ERIE LACKAWANNA RAILWAY COMP ANY, 


failed to properly maintain the seats in the said locomotive 


and also failed to provide a guard or safety deviee over the 


emergency brake valve. 


7. 


Seats of the locomotive cab did not swivel or turn 


as they should have and the pipes and the valve and handle of the 


emergency air brake protruded out into the space which the 


Plaintiff occupied while working in the cab. 


8. The Defendant, ERIE LACKAWANNA RAILWAY COMP ANY, 


failed to warn or advise the Plaintiff of the conditions 


described above. 


9. The Defendant, ERIE LACKAWANNA RAILWAY COMP ANY, 


failed to provide the Plaintiff with safe equipment and did 


order the Plaintiff to work with an unsafe engine, knowing that 


said engine was unsafe. The Defendant failed to properly in- 


spect the said engin and failed to dispatch any mechanics, car 
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repairme:. or other employees to repair or rectify the conditions. 


10. The Defendant, ERIE LACKAWANNA RAILWAY COMPANY, 


violated the provisions of 45 USC 23 and failed to comply with 
all applicable provisions of every federal, state and local law, 
rule or regulation percaining to the operation and maintenance 
of railroad locomotives. 

11. The Yardmaster in the West End Tower of the Bison 
Vard 

12. Please refer to paragraphs above. 

13. The Plaintiff sustained an internal derangement of 
the left knee joint with chondromalacia patellae and degeneration 
of the medial meniscus, resulting in weakness and instability 


of the lefc leg. 


14. The injuries the Plaintiff's left knee sustained 
are believed to be permanent and progressive in nature. 

15. For the past five (5) years the Plaintiff has been 
employed by the ERIE LACKAWANNA RAILWAY COMPANY, 1221 Clinton 
Street, Buffalo, New York. The Plaintiff's daily rate of pay 
fluctuated between $50.00 and $150.00 depending on the hours 
worked, mi*eage trave.led, overtiue and allowances. 

16. The Plaintiff was incapacitated from work from the 
uate of the accident until about January 4, 1972. Then again 
from about June 14, 1972to January 4, 1973. 


He has continued to lose time from work on many 
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occasions since he returned. 
17. The exact amount of earnings the Plaintiff has 


lost from his job at the ERIE LACKAWANNA RAILWAY COMPANY cannot 


be stated at this time but it is approximated to be $39,000.00. 


18. The Plaintiff was confined to the hospital for 
12 days, to his bed for approximately 4 weeks and to his home 
for a period of approximately 5 months except for occasional 
outings and visits to his doctor. 
19. (a) hospital expense $1,146.15 
(b) physicians’ expense 674.35 
(c) x-rays and medical supplies 
(d) nurses 0 
(e) household help $1,500.00 
20. The Plaintiff continues to be unable to work 
without difficulty and continues to lose time from work. It is 
expected that this condition will continue in the future. 
21. The identity of any expert witness*s is not 
known to the Plaintiff at this time. This information will be 


supplied when available. 


Subscribed and sworn to before 
me this 304 day of irn-ory-, 1974 


a] 9 arabe t J late. 
t c 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NEW YORX dD 

THOMAS W. EGGERT Fou 

Plaintiff 
-vs- ANSWERS TO 

INTERROGATORIES 

NORFOLK & WESTERN RAILWAY COMP ANY 

and Civil Action No. 

ERIE LACKAWANNA RAILWAY COMP ANY 197 3-370 


Defendants 


The Plaintiff, for his answers to the Defendant's 
interrogatories, alleges as follows: 

1, The Defendant, NORFOLK & WESTERN RAILWAY COMPANY, 
did not provide the proper type of yar¢ switchir; locomotive for the 
job which the Plaintiff and his crew were ordered to do. The 
locomotive the Plaintiff was operating was a road locomotive not 
properly suited for yard switching work. 

The Defendant, NORFOLK & WESTERN "aILWAY COMPANY, 


failed to properly maintain the seats in the said locomotive and 


also failed to provide a guard or safety device over the emergency 


brake valve. 

The seats of the locomotive cab did not swivel or turn 
as they should have and the pipes and the valve and handle of the 
emergency air brake protruded out into the spece which the 
Plaintiff occupied while working in the cab. 

2. The Plaintiff sustained an internal derangement 
of the left knee joint with chondromalacta patellae and degenera- 
tion of the medial meniscus, resulting in weakness and instability 


of the left leg. 


177a 


Appendix C 
Plaintiff's Answers to Interrogator: 's. 


3. The Plaintiff was confined to the hospital for 12 
days, to his bed for approximately 4 weeks and to his home for 
a period of approximately 5 months except for occasiona! outings 
and visits to his doctor. 

4. The Plaintiff was incapacited from work from the 
date of the accident until about January 4, 1972 and aga’n from 
June 4, 1972 to January 4, 1973. He has continued to lose time 
from work on many occasions since he returned. 

5. (a) hospital expense $1,146.15 

(b) physicians’ expense 674.35 

(c) medical expenses 

(4) nurses 0 
loss of earnings 39 ,000.00 

6. exact amount of damages to the Plaintiff is 
not known at time. 

7. Defendant, NORFOLK & WESTERN RAILWAY COMPANY, 
violated the provisions of 45 USC 23 and failed to comply with 
all appl.cable provisions of every federal, state and local la, 
rule or regulation pertaining to the operation and maintenance 
of railroad locomotives. 

8. The Plaintiff was seated on the front seat of the 
locomotive cab on the left side. He attempted to turn to the 
right and the seat did not swivel as it should have. The 


Plaintiff attempted to arise from the seat and his left knee 


struck an unguarded emergency air brake valve. 
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9. The Plaintiff was a locomotive engirecer. 

10. This information is not presently available to 
Plaintiff. 

1l. Joseph D. Godfrey, M. D., Daniel &. Curtin, M. D., 
Richard L. Weiss, M. D., Bert A. Lies, Jr., M. D., 77 Bryant 
Street, Buffalo, New York and Samuel Militello, M. D., 3435 
Bailey Avenue, Buffalo, New York. 

12. We do not have the exact number of times the 
Plaintiff was treated by his physicians. 

13. The Defendant, NORFOLK & WESTERN RAILWAY COMP ANY, 
did not provide the proper type of yard switching locomotive 
for the job which the Plaintiff and his crew were ordered to do. 
The locomotive the Plaintiff was Operating was a road locomotive 

properly suited for yard switching work. 

Tne Defendant, NORFOLK & WESTERN RAILWAY COMP ANY, 
failed to provide the Plaintiff with safe equipment and did 
order the Plaintiff to work with an unsafe engine, knowing that 
said engine wa: nsafe. The Defendant failed to properly in- 
spect the said engine and failed to dispatch any mechanics, car 
re,airm. 1 or other employees to repair or rectify the conditions. 

e a Ce | mere ny £4 46 At = 

Subscribed and sworn to ; 


before me this S*% day of 


thraicmse | 1976 


J 1 


,) 2s. > G we lea at alee 
Notgry Public J 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THOMAS W. EGGERT 


1973-270 


NORFOLK *; WESTERN RAILWAY COMPANY 
and ERIE LACKAWANNA RAILWAY COMPANY 


Take notice of @X.0HDEIK JUDGMENT ON DECISION BY THE 
COURT a 
duly granted in the above entitled action on the _30th day 
of October, 1975 , anc ly entered in the office of the 


Clerk of the United States District Court, Western District 
of New York, on the 30th day of October, 1975 ° 
Dated: Buffalo, New York 


Octoher 40, 1975 


JOHN K. ADAMS, Clerk 
U.3. District Crurt 

U.3. Courthouse 

Buffalo, New York 14202 


To : 
My co #22 Ae Baer 


To Richard Griffin, Esq. 
Attorney for Detendant 


FEDERAL RULES OF CIVIL PRSCEDURE 77 (d) 
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HU DGMENT ON DECISION BY THE COURT CIV 32 (7-63) 


United States District. Court 


FOR THE 


WESTERN DISTRICT OF NEW YORK 
CIVIL ACTION FILE No. Civ-1973-370 
THOMAS W. EGGERT } 


| 
| 
| 
\ 


Us. JUDGMENT 
WORFOLK & WESTERN RAILWAY COMPANY and 
ERIE LACKAWANNA RALLWAY COMPANY 
ang a jury 
This action came on for trial seggegemge botsce the Pats Pith toc JOHN T. ELFVIN 


. United ‘states District Judge, presiding, RRC RRR aK SEER EES 
XXRRRAMALERAEN NANT £ RULER MEARE 
SRC Caco 
commencing on October 28, 1975, and continuing om October 29, 1975, 
om which date defendants’ counsel moved for a directed verdict of 
Gigmissal for failure of proo:, and said motion having been granted 
on October 30, 1975, 
If 18 ORDERED AND ADJUDGED that the complaint is dismissed. 


Dated at Buffalo, Hew York , this 30th day 
of October 1978. 


JOHN K. AD‘!:“ 
Clerk of Court 
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UNITED STATES DIS!FRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THOMAS W. EGGERT 
CIVIL ACTION NO. 
1973-370 
Vv. 
NORFOLK §& WESTERN RAILWAY COMPANY N-O-T-I-C-E 


and ERIE LACKAWANNA RAILWAY COMPANY O-F 
A-P-P-E-A-L 


Notice is hereby given that Thomas W. Eggert, the plaintiff, 
hereby appeals to the United States Court of Appeals for the Second 
Circuit from a judgment on decision by the Court, entered the 30th 
day of October, 1975, dismissing plaintiff's complaint against the 


defendants, alleging a violation of the Federal Employer's Liability 


Act and granting defendants motion for a directed verdict against the 


Plaintiff, which judgment and order was entered in this action on the 
30th day of October, 1975 by the Honorable Judge John T. Elfvin, 


Federal Dic:rict “ourt Judge, for the Western District of New York. 


JO + Go 

Attorney for Plaintiff 
Office & P.O. Address 
Suite 464 Statler Hilton 
Buffalo, New York 14202 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THOMAS W. EGGERT, 
Plaintiff 
v. Civ-1973-370 


NORFOLK & WESTERN RAILWAY COMPANY 
ERIE LACKAWANNA RAILWAY COMPANY, 


Defendants 


INDEX TO RECORD ON APPEAL 


1. Complaint 
2. Summons and Marshal's return of service 


3. Interrogatories of Defendant Norfolk & “estern 
Rrilway Company 


4. Answer of Defendant Norfolk & Western Railway Company 
5S. Answer of Defendant Erie Lackawanna Railway Company 


6. Interrogatories of defendant Erie Lackawanna 
Railway Company 


7. Notice of motion of Defendant Norfolk & Western 
Railway Company to compel answers to interrogatories 
and for dismissal 

8. Thirty day order 


9. Plaintiff's answers to interrogatories of Defendant 
Norfolk & Western Railway Company 


10. Plaintiff's answers to interrogatories of Defendant 
Erie Lackawanna Railway Company 


ll. Defendant Erie Lackawanna Railway Company notice to 
take deposition of Plaintiff 


12. Defendant Norfolk & Western Railway Company consent 
to substitution of attorneys 


13. Judgment on Decision by the Court dismissing complaint 
14. Plaintiff's consent to substitution of attorneys 


15. Plaintiff's notice of appeal 


~ 
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16. Transcript of examination before trial on March ll, 1975 


17. Trial transcript 


EXHIBITS 
- Plaintiff's Exhibit Photograph 
- Plaintiff's Exhibit Photograrh 


Plaintiff's Exhibit Photograph 


Defendants’ Exhibit Photograph 


1 

2 

3 

4. Plaintiff's Exhibit Photograph 
5 

6 


- Defendants’ Exhibit Photograph 


CIVIL DOCKET 
UNITED STATES DISTRICT COURT 


C Form No 106 Rew 


TITLE OF CASE 
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Jury demand date: 7/23/73 


Civ- -1973- "370 — 


ATTORNEYS 


THOMAS W, EGGERT _ 
254A Garden Village Drive 
Cheektowaga, New York 


vs ‘ 

NORFOLK & WESTERN RAILWAY COMPANY 
1221 Clinton Street 

Buffalo, New York 


ERIE LACKAWANNA RAILWAY COMPANY 
1221 Clinton Street 
Buffalo, New York 


STATISTICAL RECORD 
mailed 


o. 3 


S. 6 mailed _ 
asis of Action: 7 
F.E,L,A, 


ction arose at: 


| For plaintiff: Heper-&-Heston 


| -1300 Genesee Briiding-_ 
__ -Befiele,- -New York 


785. Ellicott. Square Building 
Buffalo, New York 14203 


John F. Collins (appeal) 
Suite 464 Statler Hilton 
Buffalo, N.y. 14202 


Richard F. Griffin 
| Sotiend H- sJetice 
Moot, ‘Sprague, _Marcy, 
, __Fernbach & _ Smythe _ 
Soe _ 2300 Two Main Place 
___ Buffalo, New York 14202_ 


rr 
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Civ-1973= "370 Thomas N. _Fggert 


DATE 


1973 
Buly 23) 1 3 =a) 3 
| Issued Summons & 2 copies  .  ——s—C~™S Ah 
JS 5 made : 
Filed Summons & Mar. | Ret. ._on “S&C ‘served 726/73 on NorfolW & 
: Western RR & Erie Lackawanna RR ; | 
Aug. Yo! Filed Deft. interrogatories, __ 3 : | 
: : Deft. Norfolk & Western ansyer_ i 
Deft. Erie Lackawanna's anower._ 


pn cabo ! 


"Deft. Erie Lack. interrogatories to Pltf. | 4 
Norfolk & Western notice of motion for an order compelling 
to answer _interrogatories & dismissing complaint ret. 1-3-74 


ee > os 
= 18 Filed Deft. 
oi _Pitf. 


“Jan. 3. ‘Filed order that Pltf. is to answer interrogatories dated 8-9-73 & 'F-142 
if he fails to do so the ——— shall be dismissed-Curtin, DJ) 


Notice & copies. to_wepe Weston; Courtiand LaVallee & Hodgson, 
-Russ._Andrews, Woods Eoodyear.. 


‘ Motion _by deft. to dismiss: & & compelling | answers to interrogatories 
hake 30 day order granted. Soha es 

_31/ Filed Pltfs. answers to interrogatori: : : i 

314 " Pitfs. answers to interrogatosi | 

2S Bw Deft., Erie Lackawanna, notice to take deposition of Pltf. i 
_consent to substitution of attorney for deft. Norfolk & Westenn 

ws ______ from Hodgson, Russ etc, to Moot, Sprague, Marcy etc. 
‘3 


Jan, _ “16, Pretrial ‘conference held “before Magistrate Maxwell 
May 9. Filed EBT. transcript | of William Kendall and Thomas Eggert both taken 
on 3- 11-75. 

June 27 [Pretrial conference _held before Magistrate Maxwell. 
Sept. 2 |The Ct. set case for trial on 10- 28-75 before Judge Elfvin _ 
Oct. 28] Case reached for trial before Judge Elfvin and Jury 
_____29| Trial cont'd - dec. rec, on defts'. motion for directed verdict of 
pel ____ dismissal for failure of proof __ 
maedetnie -80} Court t advised counsel that motion by deft. for directed verdict of _ 
asec _dismissal is granted. - = cigar action 

Filed Judgment on Decision by the Court-Clerk (notice & cy. to 
Messrs. Semple and Griffin) __ : 

made _ a 
Peg __ 33. iled Pltfs. consent. ‘to ‘substitution of ‘attys. ‘(found in. file. _not _ 
___._filed or docketed)_ 


" 


__Pltf's. Notice | of Appeal | (copy mailed t to Mr. Griffin. _and_ to_ 


__Clerk, CCA with copy of docket entries; CCA’s Forms C and D _ 
__ mailed to Mr. Collins) — 


== Bs ceanacee ste af the trial commencing. an. 10-3 28- 75 


Records and Brsefs for State and Federa: Courts 


i | *"  £PAUIDING LAW PRINTING CO. Syn 


4 1 & 313 MONTGOMERY STREET + SYRACUSE, NY. 13202 + PHONE AC 315 Haz anos 
a . cae 


kine 


LETTER OF TRANSMITTAL 


Date: February 12, 1976 


HON, A, DANIEL FUSARO, Clerk 
U.S. Court of Appeals, Second Circuit 
Room 1702 U.S. Court House 


Foley Square 
New York, New York 10007 


Re: Thoms cggert v. Norfolk & Western Railway Co. and Erie 
Index No, -. Lackawaana Railway Co, 


Dear Sir: 


Enclosed please find copies of the above entitled for filing as follows: 


KX} Reponix 
(25) Briefs & Appendix 


Very truly yours, 
lrmos if 


Thomas J. Lutz 


Collins, Collins & DiNardo, Esqs, 


Fos un fase Cov Spaulding Law Printing 


313 Montgomery S:reet 
Syracuse, New York 13202 
(315) 422-4805 


Russell D. Hay /President 
Everett J. Rea/Genera! Manager 


Re Thomas Eggert v, Morfolk & Western Railway Co, aad 
Erie Laskewnnse Rallway Co, 


State of New York) 
County of Onondaga) ss 
City of Syracuse ) 


THOMAS J, LUTZ, 


Being duly sworn, deposes and Says: That he is associated with Spaulding Law 
Printing Co. of Syracuse, New York, and is over twenty-one years of age 


That at the request of Collims, Collins & DiNardo 


Attorney(s) 'or PiadatiffeA ppellant, 


@Bhe personally served three (3) copies of the printed C) Record §@ Brie ag) Appenaix 
of the above entitied case addressed to 


Buffalo, New York 
x By depositing true copies of the sare securely wrapped in § postpaid wrapper in a 
Post Oftice maintained by the United States Government in the City of Syracuse, New York 


C} By hand delivery 


Commissioner of Deeds 


oo Collies, Collins & DiNardo, Esqe. 


ae 
2 inner 


